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IN THE 


United States Court of Appeals 


FOR THE District or CoLUMBIA CIRCUIT 


Texas Gas Corporation, Petitioner, 
Vv. 


FepERAL Power Commission, Respondent 


PETITION FOR REVIEW 
Of an Order of the Federal Power Commission 


CONCISE STATEMENT 


This is a petition to review an order of the Federal 
Power Commission (hereinafter sometimes called ‘‘Com- 
mission’’) denying the motion for rehearing of Texas Gas 
Corporation (hereinafter sometimes called ‘‘Texas Gas’’ or 
‘‘Petitioner’’) entered January 14, 1957. The motion for 
rehearing of petitioner was directed to the Commission’s 
‘‘Order Suspending Proposed Change in Rates’’ issued 
under Docket No. G-11514 in the matter of Texas Gas 
Corporation, which said suspension order was entered by 
the Commission November 23, 1956. Copy of such order 
is shown in appendix to this brief as Exhibit ‘‘A’’. 
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This petition for review of the suspension order of the 
Commission is made pursuant to Section 19(b) of the 
Natural Gas Act, 15 U. S. C. A., Section 717r(b). 


The pertinent facts before the Commission and now be- 
fore this Honorable Court are related herein. 


Under letter of transmittal dated November 30, 1954, 
petitioner filed as an initial rate schedule before the Com- 
mission a contract with Texas Eastern Transmission Cor- 
poration (hereinafter sometimes referred to as ‘‘Texas 
Eastern’’), bearing date of April 30, 1953, and covering 
the sale of gas from the Stowell, Big Hill and Fannett 
Fields in Jefferson County, Texas; the East Mayes, South, 
Mayes, Stowell, and East Jackson Pasture Fields in Cham- 
bers County, Texas; and the North Port Neches and West 
Port Neches Fields in Orange County, Texas. Also trans- 
mitted for filing as a part of such initial rate schedule were 
Supplements No. 5 and No. 6 to said Texas Gas FPC Gas 
Rate Schedule No. 1, which were accepted for filing by 


two separate letters, each dated December 12, 1955. 


The Commission has accepted for filing Supplements 
Nos. 1 through 6, inclusive, to such Gas Rate Schedule 
No. 1. Texas Gas’ said FPC Gas Rate Schedule No. 1 
as so supplemented, and the Commission’s acceptance 
thereof by two letters, each dated March 10, 1955, and two 
letters, each dated December 12, 1955, are incorporated 
herein by reference. In addition there is incorporated 
herein by reference for all purposes, Supplement No. 7 to 
said FPC Gas Rate Schedule No. 1, which said supple- 
ment was filed by Texas Gas under date of August 31, 
1956, and for which acceptance by the Commission was 
dated December 4, 1956. 


Under letter of transmittal dated October 23, 1956, Texas 
Gas caused to be filed with the Commission Supplement 
No. 8 to such FPC Gas Rate Schedule No. 1 under com- 
pulsion of Order No. 174-B and, without admitting the 
validity of such order, Texas Gas filed with the Commis- 
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sion a Notice of ‘‘Change’’ to its FPC Gas Rate Schedule 
No. 1, such ‘‘change’’ to become effective under the price 
provisions of such contract on November 24, 1956. 


On November 23, 1956, the Commission issued its order 
designating said Notice of ‘‘Change’’ as Supplement No. 8 
to the Initial Gas Rate Schedule of petitioner, and sus- 
pending such supplement until April 14, 1957. On De- 
cember 20, 1956, petitioner filed with the Commission an 
application for rehearing of the order issued by the Com- 
mission on November 23, 1956. 


Thereafter, on January 14, 1957, the Commission issued 
its order denying the application for rehearing filed: by 
petitioner with the Commission, and denied in all things 
such application for rehearing. Petitioner’s motion for 
rehearing attacked said suspension order in several re- 
spects, the salient points thereof being hereinafter set forth. 


Petitioner prays this Honorable Court to set aside and 
hold for naught the order of the Commission entered No- 
vember 23, 1956, suspending the automatic increase in gas 
price contained in the Initial Gas Rate Schedule of peti- 
tioner, and holding invalid the further order of the Com- 
mission issued January 14, 1957, overruling the motion of 
petitioner for rehearing. , 














+ « 


POINTS ON WHICH PETITIONER INTENDS TO RELY 
FIRST POINT 


THE ORDER oF THE Commission ENTERED NovemMBER 23, 
1956, Finatty DETERMINES THE LEGAL RicuHts or PEtTt1- 
TIONER WitH Respect To THE MatTrers WITHIN THE 
Scope oF Review, AND IS REVIEWABLE BY THE CouRT 
or APPEALS Pursuant To Section 19(b) or THE NatTv- 
rAL Gas Act, 15 U. 8. C. A., Secrion 717r(b) 


SECOND POINT 


Tue AcTION oF THE ComMISSION BY ITs ORDER oF NOVEMBER 
23, 1956, 1x SuspeNDING THE PeErriopic INcREASE IN Gas 
Price, AS Provipep IN THE INITIAL RATE SCHEDULE AND 
Contract oF Petitioner WitH Texas EASTERN, AS THE 
SaME was EFrFEcTIVE JUNE 7, 1954, Heretrorore Ac- 
CEPTED FOR FILING BY THE COMMISSION AS PETITIONER’S 
Init1aL Rate ScHEDULE DISREGARDED THE CONTRACT 
BerweEen PETITIONER AND Trexas EASTERN AND Sum- 
MARILY Divipep THE Gas PurcHASE Contract BETWEEN 
PETITIONER AND Texas Eastern WuicH By Its Narure 
AND TerMs Is ENTIRE AND INDIVISIBLE, INTO Various 
SEGMENTS oR Parts in ComMpuete Disrecarp THEREOF 
AND THE NEGOTIATIONS AND ArMsS LENGTH BARGAINING 
BerwEEN PETITIONER AND TrExAs HAsSTERN 


THIRD POINT 


THE ACTION OF THE COMMISSION IN SUSPENDING IN Part 
THE InrTIAL RATE SCHEDULE OF PETITIONER (BEING THE 
Contract AS SUPPLEMENTED BETWEEN PETITIONER AND 
Texas Eastern HERETOFORE ACCEPTED FOR Fininc WITH- 
out RESERVATION AS PETITIONER’s I[nrT1AL Rate ScHED- 
ULE BY THE CoMMISSION) IS ARBITRARY AND CAPRICIOUS 
AND INDIRECTLY VIOLATES THE PROVISIONS OF SECTION 
5(a) or THE Natura Gas Act 
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FOURTH POINT 


Tur Commission Errep 1x Rerusrne to Vacate Its Ornper 
ok Ruxuine oF NoveMBER 23, 1956, in Denyine Pert- 
TIONER’s Motion ror REHEARING AND IN FAILING TO 
Give Vauip Reasons ror Its Rerusan anp Deniau 


FIFTH POINT 


THE AcTION oF THE Commission By Its OnDER or NOVEMBER 
23, 1956, In SuSPENDING THE Periopic INCREASE IN Gas 
Price, AS PRovIDED IN THE IniTIAL RaTE SCHEDULE AND 
Contract oF Peririoner WitH Texas EASTERN, AS THE 
Same ExisTep JUNE 7, 1954, Mounts Tro an UNLAWFUL 
SUSPENSION OF PETITIONER’s CHANGE IN Gas Price IN 
Tat Sucu Suspension ViouaTes Sections 4(d), *te)s 
AND 5(a) oF THE NaturaL Gas Act 


SIXTH POINT 


Tue ACTION OF THE COMMISSION DECLARING INEFFECTIVE 
tHE Periopic Increase in Gas Price as Provmen' 1n 
tHE Init1aL Rate ScHEDULE AND Contract or Peri- 
TIONER WitH Texas EasTeERN, AND IN Denyine PETI- 
TIONER’s Motion ror REHEARING, HAS UNLAWFULLY, UN- 
REASONABLY AND ARBITRARILY WORKED A SUBSTANTIAL 
AND IRREPARABLE INJURY Upon PEtiTIonER, in TuHat It 
Denies To PeritionerR Sums or Money to Wuicx# It 
Lecauty AND Equirasiy 1s Entirnep Unpver Its Con- 
tract With Trxas EASTERN, AND HAS DeprivepD PEtI- 
TIONER OF Property WitHovutr Fair AND IMPARTIAL Con- 
SIDERATION AND WiTHOUT Dvr Process or Law 
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FIRST POINT RESTATED 


The Order of the Commission Entered November 23, 1956, Finally 
Determines the Legal Rights of Petitioner With Respect to the 
Matters Within the Scope of Review, and is Reviewable by 
the Court of Appeals Pursuant to Section 1%(b) of the Natural 
Gas Act, 15 U.S.C. A., Section 717r(b) 


Without admitting the validity and propriety of the 
action of the Commission in suspending its said order of 
November 23, 1956, pursuant to Section 4(e) of the Natural 
Gas Act, 15 U.S. C. A. Section 717e(e), and in anticipa- 
tion of likely contentions of the Commission, petitioner 
addresses its First Point to the question of the jurisdic- 
tion of this Court to review such suspension order. 


That this Court has jurisdiction to review such an order 
was recognized expressly in the case of Phillips Petroleum 
Co. v. Federal Power Commission, 227 F. 2d 470 (C.A. 
10th, 1955) wherein the Commission challenged the review- 
ability by a United States Court of Appeals of certain 
suspension orders because the requisite finality and defini- 
tiveness were lacking. The Commission relied on Section 
19(b) of the Act. In deciding the question adversely to 
the Commission, the Court of Appeals said: 


* * * Section 19(b) of the Act authorizes review of 
‘an order issued by the Commission.’ Reviewability 
is thus not strictly limited to final orders. But the 
courts have been traditionally careful not to interfere 
with the administrative process, confining review to 
‘orders of a definitive character dealing with the merits 
of a proceeding before the Commission and resulting 
from a hearing upon evidence * * *.’ ”’ 


*** (Citing) 


c* * * But, ‘The ultimate test of reviewability is not 
found in an overrefined technique.’ Columbia Broad- 
casting System v. United States, supra, 316 U. S. at 
page 425, 62 S. Ct. at page 1204. And, reviewability 
extends to an order issued by the Commission which 
finally determines the legal rights of the parties with 
respect to matters within the scope of review. See 
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Atlantic Seaboard Corp. v. Federal Power Commis- 

sion, 4 Cir., 201 F. 2d 568; Algonquin Gas Transmis- 

ee Co. v. Federal Power ‘Commission, i Cir. 201 F. 
34, 


‘‘The orders sought to be reviewed here do not ial 
with the merits of the proceedings before the Com- 
mission in the sense that they were entered upon evi- 
dence concerning the reasonableness of the rates. They 
do not purport to finally determine Phillips’ whole- 
sale rates. That matter is left to a conventional hear- 
ing in these proceedings. But the orders do purport 
to establish with finality the wholesale rates which 
Phillips was authorized to charge Michigan on June 7, 
1954 and thereafter until changed by order of the 
Commission pursuant to hearing. The correctness of 
that order depends upon the legal effect of the writ- 
ings between the parties * * *.’’ : 


Similar such orders of the Commission have been held 
to be reviewable. Atlantic Seaboard Corp. v. Federal 
Power Commission, 201 F. 2d 568 (C.A. 4th, 1953). There 
the Commission had suspended an increased rate schedule, 
pursuant to Section 4(e) of the Natural Gas Act, 15 U: S. 
C. A. Section 717c(e). On the jurisdictional question the 
Court said: 3 


‘“We are not impressed with the argument that we 
are without jurisdiction in the premises and that the 
proceeding should be dismissed for that reason. The 
commission argues that the order which we are asked 
to review is not a definitive or final order of the com- 
mission; but our power to review is not limited to 
final orders. Section 19(b) of the Natural Gas Act 
gives us power to review ‘an order’ of the commission 
upon the petition of a party aggrieved. We should 
not, of course, exercise the power to review mere pre- 
liminary or procedural orders or orders which do not 
finally determine rights of the parties. Federal Power 
Commission v. Metropolitan Edison Co., 304 U.S. 375 
58 S. Ct. 963, 82 L. Ed. 1408. The order here sought 
to be reviewed, however, is not of that sort. It denies 
to petitioners the right to put into effect the increased 
rate schedules for a “period of 22 days beyond the date 
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when the commission was legally authorized to sus- 
pend them, if petitioners are accorded the filing date 
to which they are justly entitled. We are told that 
this will result in a loss to petitioners of $385,000 if 
the rates of Tennessee and United are put into effect 
at the end of their suspension period. It is reasonable 
to assume that the advanced rates of these companies 
will be put into effect at the earliest possible moment; 
and it is certain that petitioners will not be able to 
recoup any loss sustained by them over the 22 day 
period as a result of failure to advance their rates at 
the same time, even if they are ultimately allowed the 
increase which they seek in their filing, since losses 
sustained during a period of suspension may not be 
recouped by rates subsequently allowed. Hope Natu- 
ral Gas Co. v. Federal Power Comm., 4 Cir., 196 F. 2d 
803, rehearing denied 4 Cir., 197 F. 2d 522. The order 
which we are asked to review is therefore sufficiently 
distinct from the general subject of the litigation and 
sufficiently final and definitive to justify us in exercising 
the power of review vested in us by the statute. * * *’’ 


A further case construing the review provisions of Sec- 
tion 19(b) of the Act was the case of Algonquin Gas Trans- 
mission Co. v. Federal Power Commission, 201 F. 2d 334, 
(C.A. 1st, 1953). There again the question was presented 
as to whether or not an order of the Commission dismiss- 
ing an application for temporary certificate of convenience 
and necessity filed by a pipe line company was reviewable. 
In holding the order of dismissal for want of jurisdiction wn 
to be reviewable, the Court said: | 





‘‘Section 19(b) does not say that only ‘final’ orders ! 
are reviewable. It says that any party to a proceed- | 
ing under the Natural Gas Act ‘aggrieved by an order | 
issued by the Commission in such proceeding may 
obtain a review of such order’ in the appropriate 
United States Court of Appeals. But it is well estab- 
lished, under similar language in other statutes pro- 
viding for judicial review, that administrative orders 
of a merely preliminary or procedural character are 
not directly and immediately reviewable in the Court 
of Appeals. Federal Power Commission v. Metro- 
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politan Edison Co., 1938, 304 U. 8. 375, 58 8S. Ct. 963, 
82 L. Ed. 1408; Eastern Utilities Associates v. Securi- 
ties and Exchange Commission, 1 Cir., 1947, 162 F. 
2d 385, 386, and cases cited. That does not mean that 
judicial review must necessarily await the ultimate 
order finally terminating the underlying proceeding; 
but the order to be reviewable must be administrative 
action of a substantial character approaching some 
degree of finality. See Phillips v. Securities and Ex- 
change Commission, 2 Cir., 1948, 171 F. 2d 180, 183. 


‘‘Certain types of interlocutory orders, not imme- 
diately reviewable, may infect with invalidity the final 
order of the administrative agency; in which case, 
upon judicial review of the final order, the interlocu- 
tory order will be reviewed so far as it may have 
affected the final order. But the order of October 31, 
1952, now under review, was not that type of inter- 
locutory order. The order dismissing for lack of juris- 
diction Algonquin’s application for a temporary emer- 
gency certificate—whether right or wrong—cannot af- 
fect the validity of whatever orders the Commission 
may ultimately issue on the competitive applications of 
Algonquin and Northeastern for permanent certificates 
of public convenience and necessity; and hence, the 
order in question will not be reviewable as an incident 
to review of such ultimate orders in the underlying 
proceedings. Although Algonquin’s application for 
a temporary certificate was in form titled as a part 
of the underlying proceeding, it really should be re- 
garded as carved out of the main proceeding and as 
partaking of the nature of a separate proceeding, in' 
which the Commission was asked to exercise an as- 
serted distinct substantive power under Sec. 7(c) to 
meet an emergency situation, pending determination 
of what might be a protracted main proceeding. The 
Commission’s order of October 31, 1952, finally dis- 
posed of that separate, substantive application; and 
hence we think the order was not ‘merely preliminary 
or procedural’ in character, but had the necessary de- 
gree of finality to be immediately reviewable under 
Section 19(b).’’ 
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While the order in the instant case is not final in the 
sense that it disposes of the entire case on the merits, it 
deals with substantive matters, namely rates, and deter- 
mines finally, and without chance of later recoupment if 
the Commission is in error, the rights of Texas Gas to its 
contracted increased rate for a period of five months. 


SECOND POINT RESTATED 


The Action of the Commission by Its Order of November 23, 1956, 
in Suspending the Periodic Increase in Gas Price, as Provided 
in the Initial Rate Schedule and Contract of Petitioner With 
Texas Eastern, as the Same was Effective June 7, 1954, Here- 
tofore Accepted for Filing by the Commission as Petitioner’s 
Initial Rate Schedule Disregarded the Contract Between Peti- 
tioner and Texas Eastern and Summarily Divided the Gas 
Purchase Contract Between Petitioner and Texas Eastern 
Which by Its Nature and Terms is Entire and Indivisible, Into 
Various Segments or Parts in Complete Disregard Thereof 
and of the Negotiations and Arms Length Bargaining Between 
Petitioner and Texas Eastern 


THIRD POINT RESTATED 


The Action of the Commission in Suspending in Part the Initial 
Rate Schedule of Petitioner (Being the Contract as Amended 
Between Petitioner and Texas Eastern Heretofore Accepted 
for Filing Without Reservation as Petitioner’s Initial Rate 
Schedule by the Commission) is Arbitrary and Capricious 
and Indirectly Violates ithe Provisions of Section 5(a) of the 
Natural Gas Act 


The initial rate schedule of petitioner consisted in the 
main of a contract between petitioner and Texas Eastern 
dated April 30, 1953. Such contract provided for a periodic 
increase in gas price complete in all of its terms and de- 
tails at and as of the time such contract was tendered for 
filing and was subsequently accepted in its entirety with- 
out qualification by the Commission as the initial gas rate 
schedule of petitioner. The initial gas rate schedule, at the 
time it was tendered for filing, was complete in all essen- 
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tials so that the Commission could pass on and determine 
the justness and reasonableness of the rates as provided 
in such schedule. And when accepted for filing the con- 
tract between petitioner and Texas Eastern became an 
initial rate schedule which could not be varied or modified 
by the parties to the contract, petitioner and Texas East- 
ern, without the sanction and approval of the Commission 
in pursuance of Sections 4(d) and (e) of the Natural Gas 
Act; 15 U. S. C. A. Section 717c(d) and (e). Likewise, 
the Commission could only change the terms of such con- 
tract on its own motion only after proceeding under See- 
tion 5(a) of the Act. 


The action of the Commission is directly entire to 
the holding of Phillips Petroleum Co. v. Federal Power 
Commission, 227 F. 2d 470 (C.A. 10th, 1955), where at 
page 475 the Court said: 


‘““This brings us to a construction of a gas sales 
contract as of June 7, 1954, and more particularly 
the legal effect of the escalator clause of the contract 
as amended, and as construed and applied in the letter 
agreements denominated in the Commission’s order 
as Supplements Nos. 8 and 11. Throughout these pro- 
ceedings the Commission has taken the position that 
in view of the contingency of the rates charged by 
Phillips on June 7, 1954 under the letter agreements, 
they could in no sense be said to be effective rates on 
that crucial date. Indeed, the Commission took the 
position that no escalator provisions in a gas purchase 
contract between Phillips and Michigan could effect 
an automatic change in the price which Phillips could 


charge.’’ 
* * sa 


‘“‘It is true, as the Commission argues, that the rate 
paid Phillips on June 7, 1954 under its contract was 
tentative in the sense that it was contingent upon the 
ultimate resale rate established by the Commission 
for Michigan. But it was nonetheless in force and 
effect and was being paid not by force of letter agree- 
ments, but by force « of the binding effect of the escala- 
tor clauses which operated to fix the prescribed rate 
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in accordance with the formula in the contract. The 
letter agreements were merely executory of the con- 
tract between the parties. The contract and letter 
agreements were entered into at a time when the 
parties were free to contract with respect to the sale 
of gas, and the fact that they were contingent upon 
Michigan’s regulated resale rate does not make them 
any the less applicable and effective to the extent that 
the regulatory process permitted. When the Commis- 
sion ultimately determined Michigan’s rates to be 
31.25¢ per mef from September 1951 to December 1952, 
and 31.60¢ thereafter, Phillips’ wholesale rate, effec- 
tive June 7, 1954, was finally and definitely established 
under the contract. It was less than what they were 
collecting and Phillips has made refunds in accord- 
ance with its contracts. It is significant that the Com- 
mission’s regulations provided for the filing of all 
contracts, amendments and supplements as a part of 
the rate schedules required to be filed reflecting rates 
applicable on June 7, 1954. The contracts and amend- 
ments, including the letter agreements, were filed with 
the Commission in accordance with the regulations 
as one rate schedule; they were integrated parts of 
one contract, the terms and conditions of which oper- 
ated to establish a determinable rate of 8.4684¢ as of 
June 7, 1954, and that rate, being applicable and effec- 
tive on that date, is not subject to suspension under 
Section 4(e).”’ 





As stated in the case of United Gas Pipe Line Co. v. 
Mobile Gas Service Corp., 350 U. S. 332, 100 L. Ed. 373, 
76 S. Ct. 373, (Sup. Ct. of U. S., 1956), the Natural Gas 
Act contemplates that private contracts will continue to 
form the basis of gas rates, subject only to the public in- may 
terest in the justness and reasonableness thereof. The , 
Court significantly elaborated on this point saying: 





‘‘In construing the act, we should bear in mind that 
it evinces no purpose to abrogate private rate con- 
tracts as such. To the contrary, by requiring contracts 
to be filed with the Commission, the Act expressly 
recognizes that rates to particular customers may be 
set by individual contracts. In this respect, the Act 
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is in marked contrast to the Interstate Commerce Act, 
which in effect precludes private rate agreements by 
its requirement that the rates to all shippers be uni- 
form, a requirement which made unnecessary any 
provision for filing contracts. See Armour Packing 
Co. v. United States, 209 US 56, 52 L ed 681, 28S Ct 
428. The Commission in its brief recognizes this basic 
difference between the two Acts and notes the differ- 
ing natures of the industries which gave rise to it. 
The vast numbers of retail transactions of railroads 
made policing of individual transactions administra- 
tively impossible; effective regulation could be accom- 
plished only by requiring compliance with a single 
schedule of rates applicable to all shippers. On the 
other hand, only a relatively few wholesale transac- 
tions are regulated by the Natural Gas Act and these 
typically require substantial investment in capacity 
and facilities for the service of a particular distributor. 
Recognizing the need these circumstances create. for 
individualized arrangements between natural gas com- 
panies and distributors, the Natural Gas Act permits 
the relations between the parties to be established 
initially by contract, the protection of the public in- 
terest being afforded by supervision of the individual 
contracts, which to that end must be filed with ' ‘the 
Commission and made public.’’ 


The present initial gas rate schedule of petitioner con- 
tains what is known as a step-up clause for increase of gas 
price at a set percentage influenced only by the expiration 
of a stated period of time. No extraneous factors are neces- 
sary for a determination of such price. For example, when 
the initial rate schedule of petitioner was accepted for fil- 
ing, the Commission had before it, in the form of the con- 
tract of April 30, 1953, all of the ingredients which were 
necessary to review the rates which petitioner had nego- 
tiated with Texas Eastern. Such periodic increase in gas 
price is determined solely by the expiration of time—not 
extraneous facts. It is therefore not subject to the criti- 
cism noted by Randall J. LeBoeuf, Jr., in 44 Geo. L. J. 607, 
at page 616: 
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‘‘Favored-nation and other escalation clauses of the 
type that have aroused opposition are triggered by 
the happening of some extraneous event. They are not 
related to changes in producers’ costs or revenues. 
The mere fact that pipeline B is willing or compelled 
to pay more for gas in a field than the negotiated 
contracts with the original pipeline A, does not estab- 
lish in itself that the producers who sold to A are 
entitled to higher prices. The events which trigger 
rate changes, furthermore, bear no consistent relation- 
ship to any standard of determination of ‘just and 
reasonable’ rates.’’ 


The criticism against escalation has been confined, as 
can be seen from the language in the formalistie orders 
of the Commission accepting rate schedules for filing, to 
escalation dependent upon extraneous facts, such as the 
increase of state occupation or sales taxes, higher prices 
paid to others, price re-determinations, and the like. There 
has been a marked distinction between automatic price in- 
creases base don extraneous factors, a distinction recog- 
nized by the stereotyped orders of the Commission accept- 
ing rates for filing, and those automatic price increases 
based solely upon the expiration of time. For example, 
in the order of March 10, 1955, of the Commission accept- 
ing for filing as an initial rate schedule Texas Gas Cor- 
poration FPC Gas Rate Schedule No. 1, there were ex- 
cepted from approval ‘‘rates and charges based upon new 
or increased taxes, prices paid for gas by or to others, price 
re-determination provision, or any similar provision * * *.’’ 
Each of the excepted type of automatic price increase 
clauses is dependent upon the determination 0: some ex- 
traneous fact which cannot possibly be reviewed by the 
Commission at the time contracts with such clauses are 
filed as rate schedules. 


The step-up type clause in the contract of petitioner 
with Texas Eastern is in effect an accommodation to the 
pipe line purchasers which permits the pipe line company 
to buy gas at a lower rate in the early years of the long 
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term gas purchase contract when its capital expenditures 
are the greatest, and to pay the highest price in the later 
years of the contract when its profits are the greatest aa 
a given field. 


The Commission’s suspension order of November 23, 
1956, has the effect of arbitrarily denying to the producer 
the gas price it requires, and for which it has at arms 
length negotiated. See 44 Geo. L. J. 658, at page 670, where 
Rayburn L. Foster makes the following observations: | 


‘‘Step-up clauses in gas contracts are in the interest 
of the pipelines. They are a part of the original pur- 
chase price of the gas. For example, a contract which 

=" provides for 10¢ for five years and 11¢ for the next 

a five years represents an average price of 10.5¢ for the 

ten-year period. Undoubtedly the producer would be 

willing to contract for 10.5¢ for the ten-year period 

instead of 10¢ for the first five years and 11¢ for the 

f second. It would be to his economic advantage. But 

> the pipelines prefer the lower price at the beginning 
and the higher price later. 


‘‘The bulk of the pipeline company’s expenditures 


- must be made in the early years of the contract. Its 
rate base is high and the volumes handled sometimes 
e low, so that the unit cost to the pipeline company is 
oa relatively high. However, these unit costs decline pro- 
gressively as the contract continues. The disappear- 
a ing rate-base method used by the ‘PC and the increase 


in volumes handled combine to reduce gradually the 
unit cost to the pipeline company. On the other hand, 
costs to the producer increase as the contract continues. 
More wells must be drilled, often in marginal and less 
productive areas. Existing wells must be reworked 
more frequently to maintain production. Field pres- 
sures decline with continuing withdrawals and field 
compressors must be installed in ever-increasing num- 
ber to maintain the required delivery pressure. Thus 
as the pipeline company’s costs decrease, the pro- 
ducer’s costs increase. Having assisted the pipeline 
by lower prices in the early stages of the contract 
period, the producers expect that ‘they will be repaid 
in some measure in later periods when the pipeline is 
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better able to pay higher prices for gas. To deny 
the producer the higher price after he has delivered 
gas under the lower price pursuant to an agreement ; 
ina for an increased price later would be grossly ; 

unfair. 7 


‘“‘To restrict the right of producers and pipeline 
companies to place such provisions in future contracts 
would mean either higher prices at the beginning of 
the contract period or failure to make a contract of 
sale. In many instances it would preclude the build- 
ing of a pipeline, because of the inability of the pipe- : 
line to contract for a low beginning price to be made “a 
up later when its volume had increased and its costs | 
decreased. This would mean less gas for interstate ! 
consumers. alee | 








‘In the hearings before the House and Senate Com- 
mittees on Interstate and Foreign Commerce on the 
Harris Bill and the Fulbright Bill, various sugges- 
tions for treatment of escalation clauses were made. x 
Some witnesses urged that the escalation provision : 
(except fixed step-ups and increases to reimburse the ‘ 
producer for increased taxes) be wiped out by law. 
This would leave the producer with a price which he 


did not agree to, a price which might well be below ~e 
the reasonable market price and might be below cost. s 
One producer might receive 5¢ for his gas while his "s 
competing neighbor producer received 10¢ or 15¢ aw 
merely because he contracted for that price in the 
beginning instead of for a low price at the start with ~-J 


increases at future intervals. Such a provision would 
place form above substance—form of contract above 
the price of gas. Other witnesses urged that inde- 
pendent producers be exempted from the Natural Gas 
Act except those who have gas-sales contracts con- 
taining price-increase provisions. That suggestion, if 
followed, would exempt few, if any, producers. Prac- 
tically no long-term contracts are in existence which 
do not contain some provisions for increases.”’ 


ve 


The above quotation from a lawyer-leader in the gas 
industry clearly defines the intent of the parties to a long 
term gas purchase contract. The step-up or automatic 
increases in gas price is in truth and effect a single price, 
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the automatic increases being more in the nature of a 
method of payment rather than a change in the over-all 
gas price. This, of course, is true only of the step-up type 
clause such as exists in the contract of petitioner with 
Texas Eastern. For example, the contract of petitioner 
with Texas Eastern contains a 15 year primary term with 
a gas price beginning at 12.5¢ per Mef for the first year, 
and increasing at the rate of 2 mils per Mcf each year 
thereafter to a maximum of 15.5¢ per Mcf. It is a matter 
of simple mathematics to compute the mean or average 
price at 14¢ per Mef. This calculation could have been 
made by the Commission as easily at the time petitioner 
filed its contract as an initial rate schedule as the com- 
putation can be done today, and at the end of the 15th year 
the computation could be made in the same manner. No 
further extraneous facts nedd be ascertained in ordes to 
make this computation. 


Taking the contract of petitioner as a whole, and in 
particular its automatic gas price increase provisions, 
under acepted principles of contract law the initial rate 
schedule contract of petitioner is entire and indivisible. 
The intent of the parties in making such a contract sup- 
ports this view. 


It is therefore respectfully urged to the Court that the 
contract of petitioner provided for a single rate at the 
time the contract was filed with the Commission. As peti- 
tioner interprets the regulations of the Commission, had 
the parties merely provided for a level price of 14¢ per 
Mef in the gas purchase contract, once the contract had 
been sccopied for filing by the Commission as an initial 
rate schedule, the agreed price could only be altered by 
the Commission under a proceeding held pursuant to the 
provisions of Section 5(a) of the Act and not under the 
provisions of Section 4(e). 


Conceived in the economic skirmish of arms length bar- 
gaining, the initial gas rate schedule of petitioner having 
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been validly accepted by the Commission for filing as peti- 
tioner’s initial gas rate schedule, the same can now only be 
set aside or modified by a proceding conducted by the 
Commission pursuant to Section 5(a) of the Act. 


The attempt on the part of the Commission to separate 
and divide the gas price into installments is arbitrary, 
capricious and in complete disregard of a solemn private 
contract negotiated prior to June 7, 1954. 


FOURTH POINT RESTATED 


The Commission Erred in Refusing to Vacate Its Order or Ruling 
of November 23, 1956, in Denying Petitioner’s Motion for 
Rehearing and in Failing to Give Valid Reasons for Its 
Refusal and Denial 


FIFTH POINT RESTATED 


The Action of the Commission by Its Order of November 23, 1956, 
in Suspending the Periodic Increase in Gas Price, as Pro- 
vided in the Initial Rate Schedule and Contract of Petitioner 
With Texas Eastern, as the Same Existed June 7, 1954, 
Amounts to an Unlawful Suspension of Petitioner’s Change 
in Gas Price in That Such Suspension Violates Sections 4(d), 
4(e), and 5{a) of the Natural Gas Act 


SIXTH POINT RESTATED 


The Action of the Commission Declaring Ineffective the Periodic 
Increase in Gas Price as Provided in the Initial Rate Schedule 
and Contract of Petitionc: With Texas Eastern, and in Deny- 
ing Petitioner’s Motion for Rehearing, has Unlawfully, Un- 
reasonably and Arbitrarily Worked a Substantial and Irrepa- 
rable Injury Upon Petitioner, in That It Denies to Petitioner 
Sums of Money to Which It Legally and Equitably is Entitled 
Under Its Contract With Texas Eastern, and has Deprived 
Petitioner of Property Without Fair and Impertial Considera- 
tion and Without Due Process of Law 


The contract for the sale of gas to Texas Eastern Trans- 
mission Company, together with the Supplements thereto 
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which have been designated as Texas Gas FPC Gas Rate 
Schedule No. 1, with Supplements 1 through 8, respectively, 
is a complete and indivisible entity and all of its terms must 
be treated together as an initial rate schedule. The entire 
contract sets forth a single total price, subject to periodic 
adjustments specifically provided therein, for which Texas 
Gas has agreed to sell its gas and which the purchaser 
has agreed to pay for such gas. The acceptance of such 
contract for filing as Texas Gas’ rate schedule by the Com- 
mission can properly be construed only as an acceptance 
of the entire contract and not merely the portion relating 
to the first component of a total price. Hence, Texas Gas’ 
entire gas sales contract is its initial rate schedule. The 
Commission has no authority under the Natural Gas Act 
to suspend any part of the rate contained in an initial 
rate schedule. Nor does the Commission have any author- 
ity under the Natural Gas Act to reduce an initial rate 
schedule, in whole or in part, without notice and hearing 
and without a finding, after a hearing in which the Com- 
mission has the burden of proof that such part of the rate 
or the contract is unjust, unreasonable, unduly discrimina- 
tory, or preferential. No such notice, hearing, or finding 
preceded the issuance of the order here involved, and the 
order is, therefore, invalid and without lawful authority. 


In suspending a portion of the total price provided in 
such gas sale contract the Commission purported to act 
pursuant to Section 4 of the Natural Gas Act, but such 
section does not authorize the suspension of any part. of 
an initial rate schedule. Such section permits the suspen- 
sion of only a ‘‘change’’ in rate or a ‘‘new schedule’’. 
In the ease of the rate schedule here involved, the adjust- 
ment in price which is the subject of the suspension order 
constitutes neither a ‘‘change’’ in rate nor a ‘‘new sched- 
ule’’ but is merely a part of Texas Gas’ initial rate set 
out in its initial rate schedule and is not subject to sus- 
pension under the provisions of Section 4(e) of the Nat- 
ural Gas Act. Such is clearly the effect of the recent deci- 
sions of the Supreme Court of the United States in United 
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Gas Pipe Line Co. v. Mobile Gas Service Corp., 76 S. Ct. 
373 (1956), and Federal Power Commission v. Sierra Pacific 
Power Co., 768. Ct. 368 (1956). 


In the Mobile and Sierra cases, cited above, the Supreme 
Court held that the Natural Gas Act does not empower 
a natural gas company unilaterally to change its sale con- 
tract on file with the Federal Power Commission, and made 
it clear that the Commission itself may modify such a con- 
tract only upon a determination, after hearing in which 
the Commission has the burden of proof that the contract 
is unjust, unreasonable, unduly discriminatory, or pref- 
erential. This principle thus established renders invalid 
the Commission’s Section 4(e) suspension order here in- 
volved, which modified Texas Gas’ contract, as supple- 
mented, without a hearing and determination that Texas 
Gas’ Gas Sale Contract is subject to any such infirmity. 


The action of the Commission in suspending a portion 
of the contract price applicable to its gas and in denying 
Texas Gas the right to receive such portion without notice 
and hearing not only constitutes a violation of the Natural 
Gas Act and an abuse of the Commission’s authority under 
the Act, but is arbitrary and capricious and deprives 
Texas Gas of its property without undue process of law 
contrary to the Fifth Amendment of the Constitution of the 
United States. 


The Commission’s order is apparently based on the 
misconception that only the first component of the total 
price provided in a contract filed as a rate schedule is the 
‘‘initial rate’’, and that any subsequent component of 
price or adjustment of price provided in the contract is a 
‘‘change’’ and can be suspended by the Commission. This 
analysis conflicts with the express terms of the Natural 
Gas Act which contemplates the right to include plural 
prices or price adjustments in an initial rate schedule 
filing. In this regard Section 4(¢) provides that every 
natural gas company shall file with the Commission ‘‘sched- 
ules showing all rates and charges for any transportation 
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or sale subject to the jurisdiction of the Commission. . .’’ 
Following this recognition of plural prices for a single 
sale, the Act clearly provides that the suspension author- 
ity set out in Section 4(e) shall operate only against a 
‘‘new schedule’’, and not against any part of a schedule 
previously filed under Section 4(c). 


The contract here involved and all of its provisions, when 
filed, became the initial rate schedule. No notice is re- 
quired under Section 4(d) of price adjustments provided 
for in the contract. The mere filing of the contract gives 
notice of these adjustments. Section 4(d) of the Natural 
Gas Act only requires the giving of notice of any ‘‘change 

.made...in any rate ...or contract...’’ An increase 
provided for in the contract is not a ‘‘change made in the 
contract’’. The contract has not been changed, but remains 
as it was when filed as a rate schedule. 


The Commission itself has recognized this limitation on 
its authority by incorporating in its Rules and Regulations 
(Sections 2.4 and 2.52) the provision that, ‘‘ An initial rate 
schedule cannot be suspended’’. Moreover, the same sec- 
tions of the Commission’s Rules and Regulations affirma- 
tively set out the Commission’s suspension power as fol- 
lows: ‘‘The Commission can suspend any new schedule 
making any change in an existing filed rate schedule. ..’’ 
Since neither of the price adjustments which are the sub- 
ject of the suspension order here involved is in any sense 
a ‘‘new schedule’’ or a ‘‘change’’ in the filed rate schedule, 
but each is, rather, an integral part of the previously filed 
rate schedule, the order is in conflict with the Commission’s 
own general Rules and Regulations and is, therefore, in- 
valid. 


The Commission itself has recognized that the entirety 
of Texas Gas’ Gas Sale Contract, as supplemented, in- 
cluding all components of price therein provided, shall 
constitute its filed initial rate schedule by defining ‘‘Rate 
Schedule’’ in Section 154.93 of its Rules and Regulations 
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(Order Nos. 174-A and 174-B) as meaning ‘‘the basic con- 
tract and all supplements or agreements amendatory there- 
of ...’’ Such definition obviously makes all parts of the 
contract a single ‘‘rate schedule’’, which is not subject to 
suspension when filed as an initial rate schedule. The 
Commission may have purported to act herein under the 
terms of Section 154.94(c) of its Rules and Regulations, 
but on any basis its action and order violate the express 
provisions of Section 4 and 5 and of the Natural Gas Act 
in that they nullinfy a part of Texas Gas’ original filed 
rate schedule, arbitrarily and without notice or hearing 
of any kind. Moreover, even said Section 154.94(c) con- 
templates only that, ‘‘The operation of any provision of 
the rate schedule providing for future or periodic changes 
in the rate ... shall constitute a change in rate schedule’’. 
Such is not the case here. Texas Gas seeks to make effec- 
tive the exact rate schedule itself, not to change any rate 
or charge provided for in such contract or rate schedule. 
But if said Section 154.94(¢) be construed otherwise, it 
is in violation of the terms of the Natural Gas Act. 


By its invalid and unlawful assumption of authority the 
Commission in this proceeding seeks to escape the burden 
of proof imposed upon it by Section 5(a) of the Natural 
Gas Act and would compel Texas Gas to assume the Sec- 
tion 4(e) burden of proof in order to defend the price 
provision of its initial rate schedules, all contrary to the 
Natural Gas Act, Section 7(c) of the Administrative Pro- 
cedure Act, and the procedural due process requirements 
of the Fifth Amendment to the Constitution of the United 
States. This unlawful attempt to shift the burden of proof 
is expressly condemned in Colorado Interstate Gas Co. v. 
Federal Power Commission, 142 F. 2d 943, 954 (10th Cir. 
1944), where the Court said that prices stipulated in a 
contract which was entered into before the Commission 
asserted jurisdiction ‘‘could be modified only after an 
express finding of unreasonableness’’. See also Philadel- 
phia Co. v. S.E.C.,175 F. 2d 808, 818 (1948). 
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Assuming arguendo, that the Commission has the basic 
authority to suspend Texas Gas’ price ‘‘change’’, the order 
here involved is nevertheless void because it does not com- 
ply with the requirement of Section 4(e) of the Natural 
Gas Act that any such suspension order of the Commis- 
sion must contain ‘‘a statement in writing of its reasons 
for such suspension ...’’ In the order suspending Texas 
Gas’ price adjustments the Commission failed to set out 
any reason for such suspension, but merely stated that, 
‘‘The increased rate and charges ... may be unjust, un- 
reasonable, unduly discriminatory or preferential, or other- 
wise unlawful’’. Such statement in the order is patently 
no ‘‘statement ... of ... reasons for ... suspension’’ 
of the particular price adjustment specified by Texas Gas, 
but constitutes rather an obvious admission that no reasons 
at all for suspension have been conceived by the Com- 
mission. To deal so frivolously with Texas Gas’ valuable 
property rights is not only to violate the express manda- 
tory terms of the Natural Gas Act but to deprive Texas 
Gas of its property without due process of law. The 
requirement of reason is clearly mandatory, and the failure 
of the Commission to comply with the statute renders its 
order invalid. See Amarillo-Borger Express, Inc. v. United 
States, 138 F. Supp. 411 (N.D. Tex., 1956); American Air- 
lines, Inc., et al. v. Civil Aeronautics Board, 235 F. 2d 845 
(No. 13044, C.A.D.C. July, 1956); Dixie Carriers, Inc., 
et al. v. United States, 143 F. Supp. 844 (S.D. Tex., 1956). 


The Commission speaking through its regulations has 
in substance approved all rates in effect on and prior to 
June 7, 1954. The present Texas Gas rate, being Texas 
Gas’ FPC Gas Rate Schedule No. 1, as supplemented, 
being the gas sales contract of Texas Gas to Texas Hast- 
ern Transmission Corporation, had the exact and iden- 
tical graduating price clause contained therein, and was 
in effect on June 7, 1954, at the time of such Commission 
order. Said gas rate schedule was approved for filing 
with the Commission March 10, 1955, and said entire rate 
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schedule with all of its price provisions was the initial rate 
as filed with the Commission. 


CONCLUSION : 
Petitioner Texas Gas Corporation respectfully submits : 
to this Honorable Court for the reasons aforesaid that it 
is entitled to the relief sought for which it has heretofore 3 
prayed. 
GAS t fepies ‘ 
USSELL M. ~ 
President. z 
A. A. Waite, ‘ 
General Counsel. 
Ben H. ScuHiemer, JR., 4 
Attorney at Law, ‘ 
802 Texas Natl. Bank Bldg., i 
Houston 2, Texas. 
s 
7 
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EXHIBIT “A” 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 





: Docket No. G-11514 





: In the Matter of 


Texas Gas CorRPORATION 








g Order Suspending Proposed Change in Rates 
(Issued November 23, 1956) 





Nov. 26, 1956 


Before Commissioners: Jerome K. Kuykendall, Chairman : 
Seaborn L. Digby, Frederick Stueck, William R. Con- 
nole and Arthur Kline. 


Texas Gas Corporation (Texas Gas) on October 24, 1956, 

tendered for filing a proposed change in its presently ef- 

" fective rate schedule, for sales of natural gas subject to 
the jurisdiction of the Commission. The proposed change, 
which constitutes an increased rate is contained in the 
following designated filing. 


Rate Schedule Effective | 


Description Purchaser Designation Datel 
Notice of Change, Texas Eastern Trans- Supplement No.8 November: 
Undated mission Corporation to Texas Gas’s 24,1956 | 
FPC Gas Rate : 
Schedule No. 1 


The increased rates and charges proposed in the afore-. 
said filing have not been shown to be justified, and may be. 
unjust, unreasonable, unduly discriminatory, or preferen- | 
tial, or otherwise unlawful. 


1 The stated effective date is the first day after expiration of the ee 
thirty days notice, or the effective date proposed by Texas Gas, if later. 











The Commission finds: 


It is necessary and proper in the public interest and 
to aid in the enforcement of the provisions of the 
Natural Gas Act that the Commission enter upon a 
hearing concerning the lawfulness of the said pro- 
posed change and that the above-designated supple- 
ment be suspended and the use thereof deferred as 


hereinafter ordered. 


The Commission orders: 


(A) Pursuant to the authority contained in Sections 4 


and 15 of the Natural Gas Act and the Commis- 
sion’s General Rules and Regulations [18 CFR, 
Chapter I], a public hearing be held upon a date 
to be fixed by notice from the Secretary concern- 
ing the lawfulness of said proposed change in‘ 
rates and charges; and, pending such hearing and 
decision thereon, the above-designated supplement 
be and the same hereby is suspended and the use 
thereof deferred until April 24, 1957 and until such 
further time as it is made effective in the manner 
prescribed by the Natural Gas Act. 


(B) Neither the supplement hereby suspended, nor the 


rate schedule sought to be altered thereby shall be 
changed until this proceeding has been disposed of 
or until the period of suspension has expired, unless 
otherwise ordered by the Commission. 


(C) Interested State commissions may participate as 


provided by Sections 1.8 and 1.37(f) of the Com- 
mission’s Rules of Practice and Procedure [18 
CFR 1.8 and 1.37(f) ]. 


By the Commission. Commissioner Digby dissenting. 


/s/ Leon M. Fuquay 
Leon M. Fuquay, 
Secretary. 
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IN THE 


United States Court of Appeals 


FOR THE District or CotumsBia Cracurr 





—_— 


No. 13,751 


‘Texas Gas Corporation, Petitioner 
Vv. 


FepERAL Power Commission, Respondent 





On Petition for Review 
Of an Order of the Federal Power Commission 


JOINT APPENDIX 


FPC Gas Rate — 
o. 
Eerie Date: Rocepted 1 
Received Dec. 6—3:28 PM °54 


Gas Purchase Contract 


Tis AGREEMENT made and entered into as of the 30th 
day of April, 1953, by and between Texas Gas Corporation, 
hereinafter referred to as Sexier, and Texas Eastern 
TRANSMISSION CorPoRATION, hereinafter referred to as 


BuYEg, 





(1) 
WITNESSETH: 


Waereas, Seller owns and operates an absorption plant 
situated near the town of Winnie, Chambers County, Texas, 
and represents to Buyer that it now has contracts with 
various producers in oil and gas fields located in the 
vicinity of said plant for the purchase of gas (as such 
term is hereinafter defined) for periods of at least fifteen 
(15) years from the effective date of this Agreement, to- 
gether with four (4) such contracts for shorter periods 
but for periods in excess of the remaining term of the 
Gulf States Utilities Company gas sales contract, herein- 
after referred to, which said gas purchase contracts, and 
the leaseholds and/or lands covered thereby are described 
in Exhibit ‘‘A’’ attached hereto and made a part hereof, 
and that Seller has constructed or will construct the neces- 
sary gathering lines to the lands and leaseholds covered by 
said contracts and will have a supply of gas available for 
sale and delivery to Buyer during said fifteen (15) year 
period at the delivery points hereinafter specified; and 


2 


Wuereas, said contracts are subject to Seller’s commit- 
ment to sell and deliver gas to Gulf States Utilities Com- 
pany pursuant to a contract dated October 5, 1951, and 


Wuereas, Buyer owns and operates a natural gas trans- 
mission system, including the War Emergency Pipe Lines, 
commonly known as the Big Inch and Little Big Inch 
Pipe Lines, together with the facilities and properties 
used in connection with said pipe lines; and 


Wuereas, Buyer desires to purchase gas from Seller 
for a portion of the requirements of its said system in ac- 
cordance with the terms and provisions hereof; and 


Wauereas, the parties hereto have agreed that except 
where the context otherwise indicates another or different 


2 








(3) 


meaning or intent, the following terms are intended and 
used herein and shall be construed to have meanings as 
follows: 


1. The term ‘‘day’’ shall mean a period of twenty-four 
(24) consecutive hours beginning and ending at eight 
o’clock A.M., Central Standard Time. 


2. The term ‘‘month”’ shall mean a period beginning at 
eight o’clock A.M. on the 1st day of a calendar month 
and ending at eight o’clock A.M. on the 1st day of the next 
succeeding calendar month. 


3. The term ‘‘year’’ shall mean a period of twelve (12) 
months beginning on the day on which the delivery of 
gas to Buyer is commenced hereunder or any anniversary 
of such date. 
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4. The term ‘‘gas’’ shall mean natural gas, including 
casinghead gas, or the residue therefrom, of merchant- 
able quality as described in Article VIII hereof. 


5. The term ‘‘MCF”’ shall mean one thousand (1,000) 
cubic feet. 


6. The term ‘‘Seller’s Gas Reserve’’ shall mean those 
reserves available to Buyer hereunder and shall be the 
estimated total quantity of economically recoverable gas 
contained in the portions of the various gas and/or oil 
bearing formations or reservoirs which underlie the lease- 
holds and/or lands covered by Seller’s contracts committed 
to this Agreement on the date of any estimate or deter- 
mination of Seller’s Gas Reserve and which Seller is en- 
titled to purchase under said contracts during the then re- 
maining term of this Agreement, plus the total quantity 
of gas theretofore delivered by Seller to Buyer since the 
date of first delivery under this Agreement and less the 
total maximum quantity of gas then remaining to be de- 
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(3) 


livered by Seller under its contract with Gulf States 
Utilities Company dated October 5, 1951. 


7. The term ‘‘Seller’s Delivery Capacity’’ shall mean 
the maximum quantity of gas committed to Seller which 
ean be withdrawn (subject to any valid rules, orders, and 
regulations of any State or Federal regulatory body) 
daily from the leaseholds and/or lands covered by Seller’s 
contracts committed to this Agreement and which is avail- 
able for purchase by Seller and delivery by Seller to 
Buyer at the point or points of delivery hereunder at the 
pressure provided for in Article V hereof. 


4 


8. The term ‘‘Daily Contract Quantity’’ shall mean the 
quantity of gas per day averaged over each year, which 
Buyer is required, by the provisions of Paragraph 1 of 
Article III hereof, to purchase from Seller hereunder. 


Now, THEREFORE, in consideration of the premises and 
the mutual covenants and agreements herein contained, 
the parties hereto do hereby covenant and agree as fol- 
lows: 


I. Score or AGREEMENT 


1. Subject to all of the terms, conditions and limitations 
hereinafter set forth and to Seller’s commitment to Gulf 
States Utilities Company under said contract dated Octo- 
ber 5, 1951, Seller hereby dedicates the Gas Purchase Con- 
tracts described in Exhibit ‘‘A’’ to the performance of its 
obligations under this Agreement, and agrees to sell and 
deliver to Buyer, and Buyer agrees to purchase and re- 
ceive from Seller, commencing within ten (10) days fol- 
lowing the date of this Agreement, gas in the quantities 
hereinafter provided, which may be produced from the 
lands and leaseholds covered by said Gas Purchase Con- 
tracts described in Exhibit ‘‘A’’. 
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2. Seller has furnished Buyer with an estimate of 
Seller’s Gas Reserve as of the date of this Agreement 
showing that such reserve amounts to 78,400,000 MCF of 
gas. Buyer has accepted such estimate and concurs there- 
in. Within thirty (30) days after each anniversary date of 
this Agreement, Seller shall furnish Buyer with a new 
estimate of Seller’s Gas Reserve as of such anniversary 
date; and, at any time Seller shall 
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exercise its right under paragraph 4 of Article XVIII 
hereof to add to those Gas Purchase Contracts described 
in Exhibit A any other Gas Purchase Contracts, then con- 
currently with the exercise of said right Seller shall 
furnish Buyer with a new estimate of Seller’s Gas Re- 
serve as of the date of such addition. If Buyer questions 
any such estimate and Buyer and Seller are unable to 


agree upon the quantity of Seller’s Gas Reserve, then the 
determination of the quantity of such reserve shall be 
submitted to and determined by arbitration in the manner 
provided in Article XVI hereof. Each such estimate or 
determination, as the case may be, shall be effective until 
superseded by a later estimate concurred in by Buyer or 
determined by arbitration. 


3. Seller agrees to use its best efforts to procure from 
the producers under the Gas Purchase Contracts de- 
scribed in Exhibit A and furnish to Buyer complete data 
regarding the productive status of each leasehold or tract 
of land covered by said Gas Purchase Contracts and 
Seller agrees to keep Buyer informed as to any additions 
to or reductions of the leaseholds and/or lands covered by 
such Gas Purchase Contracts and any changes in the pro- 
ductive status of any such leaseholds and/or lands. 
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II. Reservations OF SELLER | 
Seller expressly reserves from this Agreement: | 


1. Such gas as Seller may be obligated to return to 
lease owners under the respective contracts described in 
Exhibit A attached hereto. 
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2. Sufficient gas to fulfill Seller’s commitments under 
its contract with Gulf States Utilities Company dated 
October 5, 1951. 


3. The right to process the gas for the purpose of ex- | 
tracting and separating from such gas the condensate, 
butane, propane, isopentane, and other hydrocarbons ex- 
cept methane of such gas. The manner and method of 
processing such gas shall be entirely within the discretion 
of Seller, except that no process may be used by Seller | 
which will have the effect of changing in any manner the 
chemical properties of such gas or its physical character- 
istics other than the separation, extraction, or absorption 
from such gas of the condensate, butane, propane, isopen- 
tane, and other hydrocarbons except methane therein; 
and provided further that in the exercise of such right, 
Seller does not in any way interfere with the delivery of 
gas to Buyer of the quality provided for in this Agree- 
ment. 












4. The right to sell and deliver to parties other than 
Buyer surplus gas and/or excess gas, which Seller may 
have available for sale under the provisions of subpara- 
graphs (¢c) and (e) of Paragraph 1 of Article III hereof. 









TIT. Quantiry or Gas 





1. (a) Subject to the provisions of this Agreement, 
Seller agrees to sell and deliver to Buyer and Buyer agrees 
to take and pay for, or pay for whether taken or not, the 
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Daily Contract Quantity hereinafter provided for in this 
Paragraph 1, averaged over each year of the term of this 
Agreement. Until 
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increased or decreased pursuant to the provisions of this 
Paragraph 1, the Daily Contract Quantity hereunder shall 
be twelve thousand (12,000) MCF of gas, hereinafter called 
the ‘‘Original Daily Contract Quantity.’’ 


(b) If at any time during the term hereof the quantity 
of gas in Seller’s Gas Reserve, as shown by the estimate 
or determination thereof then in effect in accordance with 
the provisions of Paragraph 2 of Article I hereof, shall 
exceed a quantity equal to seven and one-half million 
(7,500,000) MCF of gas for each one thousand (1,000) 
MCF of the Daily Contract Quantity then in effect under 
the provisions of this Paragraph 1 of Article III, then 
the Daily Contract Quantity shall be increased to a quan- 
tity of gas equal to one thousand (1,000) MCF for each 
seven and one-half million (7,500,000) MCF of gas so esti- 
mated or determined to be contained in Seller’s Gas Re- 
serve; provided that: 


(i) The Daily Contract Quantity shall never exceed 
30,000 MCF of gas, and 


(ii) If Seller’s Delivery Capacity (unless reduced 
by unavoidable accident as hereinafter defined) is then 
less than one hundred twenty-five per cent (125%) 
of the Daily Contract Quantity thus determined, such 
daily Contract Quantity shall be reduced to a quantity 
equivalent to three-fourths (34) of Seller’s Delivery 
Capacity. 


(c) If at any time the Daily Contract Quantity then in 
effect hereunder shall be the maximum Daily Contract 
Quantity permitted by the provisions of Subdivision (i) 
of subparagraph (b) of this Paragraph 1 of Article ITI, 
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and the quantity of gas in Seller’s Gas Reserve, as shown 
by the 
8 


estimate or determination thereof then in effect in accord- 
ance with the provisions of Paragraph 2 of Article I here- 
of, shall exceed a quantity equal to seven and one-half 
million (7,500,000) MCF of gas for each one thousand 
(1,000) MCF of the Daily Contract Quantity then in effect, 
then Seller shall be considered to have surplus reserve to 
the extent of such excess; and Seller shall have the right 
to sell gas from such surplus reserve, provided and to the 
extent that Seller’s Delivery Capacity exceeds one hun- 
dred twenty-five per cent (125%) of the Daily Contract 
Quantity then in effect hereunder. Whenever Seller has 
gas for sale from surplus reserve and desires to sell such 
gas, Seller shall give Buyer written notice of the quantity 
of surplus gas (stated as a daily quantity averaged over 
each year) which Seller desires to sell. Within thirty days 
after receipt of such notice, Buyer shall notify Seller in 
writing whether or not Buyer elects to purchase such 
quantity of surplus gas under this Agreement. If Buyer 
does so elect to purchase such quantity of surplus gas, the 
Daily Contract Quantity shall be increased, effective at 
the beginning of the month following such election, to in- 
clude such quantity of surplus gas. If Buyer does not 
elect to purchase such quantity of surplus gas, then Seller 
should have the right to sell such quantity of surplus gas 
to parties other than Buyer; provided, however, that in 
no event shall Seller have the right to sell surplus gas to 
parties other than Buyer unless and except to the extent 
that Seller’s Delivery Capacity is in excess of one hun- 
dred twenty-five per cent (125%) of the Daily Contract 
Quantity then in effect hereunder. 
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(d) If at any time Seller’s Delivery Capacity shall be 
less than one hundred twenty-five per cent (125%) of the 
Daily Contract Quantity then in effect hereunder (and 
such condition shall not be the result of unavoidable acci- 
dent as hereinafter defined), then at the option of Buyer 
the Daily Contract Quantity then in effect hereunder shall 
be reduced in proportion to the reduction in Seller’s De- 
livery Capacity below a quantity equal to one hundred 
twenty-five per cent (125%) of such Daily Contract Quan- 
tity; and thereafter such reduced Daily Contract Quantity 
shall be in effect unless and until further reduced in ac- 
cordance with the provisions of this subparagraph (d); 
provided, however, that if at any time Seller’s Delivery 
Capacity shall be less than twenty-five per cent (25%) 
of the Original Daily Contract Quantity, Buyer shall have 
the right to terminate this Agreement by giving Seller 
one hundred fifty (150) days’ written notice of Buyer’s 
election to terminate the same; and provided, further, that 
Seller shall have the right to prevent such termination 
by increasing Seller’s Delivery Capacity to at least twenty- 
five per cent (25%) of the Original Daily Contract Quan- 
tity before the expiration of said one hundred fifty (150) 
day period. 


(c) If at any time or times during the term hereof, 
Seller is obligated, under the terms and provisions of any 
of the Gas Purchase Contracts described in Exhibit A, to 
take, or pay for whether taken or not, quantities of gas in 
excess of the normal daily contract quantities under such 
Gas Purchase Contracts (up to but not in excess of the 
allowables of the 
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wells concerned as established by the Texas Railroad Com- 
mission or any successor body having jurisdiction) in 
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order to protect the producers under such Gas Purchase 
Contracts from drainage by other operators producing 
from the same common reservoir or reservoirs, and, by 
reason thereof, the total daily quantity of gas which Seller 
is obligated to take, or pay for whether taken or not, under 
said Gas Purchase Contracts, shall be greater than the 
total of the Daily Contract Quantity then in effect under 
this Agreement and the daily contract quantity of the 
Gulf States Utilities Company contract dated October 5, 
1951, then Seller shall be considered to have excess gas 
to the extent by which the daily quantities of gas taken 
by Seller under said Gas Purchase Contracts pursuant to 
any such obligations to protect against drainage shall 
cause Seller’s total daily take obligations under said 
Gas Purchase Contracts to exceed the total of the said 
daily contract quantities under this Agreement and the 
Gulf States contract. Whenever Seller has such excess 
gas, Seller shall give Buyer written notice of the daily 
quantity thereof and of the Gas Purchase Contract or 
Contracts described in Exhibit A under which Seller is 
obligated to increase its takes in order to protect against 
drainage, together with proof acceptable to Seller of the 
existence of drainage under said Gas Purchase Contract 
or Contracts, and the Daily Contract Quantity hereunder 
shall be increased, effective at the beginning of the month 
following such notice, to include such quantity of excess 
gas. Such increased Daily Contract Quantity shall con- 
tinue in effect so long and to the extent that Seller has 
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such excess gas, and as to such increased Daily Contract 
Quantity the provisions of subdivisions (i) and (ii) of 
subparagraph (b) of this paragraph 1 of Article IIT shall 
be inoperative, and Buyer shall not exercise its option 
contained in subparagraph (d) of this paragraph 1 of 
Article III to reduce such increased Daily Contract Quan- 
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tity in the event Seller’s Delivery Capacity shall be less 
than one hundred twenty-five per cent (125%) of such in- 
creased Daily Contract Quantity; provided, however, at 
such time as Seller shall cease to have such excess gas 
and such increased Daily Contract Quantity shall no 
longer be in effect, then at the option of Buyer exercised 
within ninety (90) days thereafter and by written notice 
to Seller, the Daily Contract Quantity hereunder shall be 
reduced, effective at the beginning of the month following 
such notice, by a quantity equal to the average daily quan- 
tity of such excess gas which Seller shall have had, which 
reduced daily Contract Quantity shall continue in effect for 
a period of time equal to the period of time during which 
said increased Daily Contract Quantity shall have been in 
effect and for no longer period; and provided, further, 
that the Daily Contract Quantity shall not be reduced to 
an extent which shall cause Seller again to have such excess 
gas. Seller agrees that if at any time Seller has excess 
gas, Seller will use due diligence in attempting to require 
the producers under the Gas Purchase Contract or Con- 
tracts concerned to apply to the Texas Railroad Commis- 
sion or such other Governmental agency as may have juris- 
diction for the establishment of field rules and the prora- 
tion of gas in the field or fields in which Seller is obligated 
to take such excess gas in order to protect against 
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drainage and Seller shall use its best efforts to secure an 
order establishing such field rules and proration in said 
field or fields. For the purpose of this paragraph (e), the 
term ‘‘normal daily contract quantities’? under the Gas 
Purchase Contracts described in Exhibit A shall mean the 
daily quantities of gas Seller is obligated to purchase 
under said Gas Purchase Contracts in the absence of 
drainage of the leaseholds and/or lands covered by such 
Gas Purchase Contracts. 
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2. Seller’s Delivery Capacity shall be determined at 
least twice each year by actual measurements and calcu- 
lations and shall be estimated or caleulated for each month 
in the months in which no actual tests are made, using 
the result of the last actual test as the basis of the 
estimation. 


3. For the purpose of this Article III, the term ‘‘un- 
avoidable accident’’ shall mean acts of God, strikes, lock- 
outs, or other industrial disturbances, acts of the public 
enemy, wars blockades, insurrections, riots, epidemics, 
landslides, lightning, earthquakes, fires, storms, floods, 
washouts, arrests, and restraint of governments and people, 
civil disturbances, explosions, breakage or accident to wells, 
machinery, or lines of pipe, the necessity for making re- 
pairs or alterations thereto, freezing of wells or lines of 
pipe, and any other causes, whether of the kind herein 
enumerated or otherwise, not within the control of the 
party claiming the existence of an unavoidable accident; 
provided, however, that said term shall not mean or in- 
elude any cause which by the exercise of due diligence 
the party 
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claiming the existence of an unavoidable accident is able 
to overcome; and provided, further, that in no event shall 
said term mean or include partial or entire failure or 
depletion of gas wells or sources of supply of gas. It is 
understood and agreed, however, that the settlement of 
strikes or lockouts shall be entirely within the discretion 
of the party having the difficulty and that any obligation, 
expressed or implied, on the part of either party to remedy 
any ‘‘unavoidable accident’’, if within such party’s con- 
trol, with reasonable dispatch shall not require the settle- 
ment of strikes or lockouts by acceding to the demands of 
opposing party when such course is inadvisable in the 
discretion of the party having the difficulty. 
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4. Seller recognizes that due to operating conditions 
and the difficulty of apportioning receipts of gas from 
various sources, Buyer may not be able to take gas from 
Seller during any definite period at exactly constant rates. 
Buyer shall, however, to the best of its ability maintain 
as nearly a constant rate of takings of the quantities pro- 
vided for in Paragraph 1 of this Article III as practicable 
and shall balance deficit takings from Seller under this 
Agreement by an excess of takings from Seller hereunder 
as soon as practicable after such variations shall have 
occurred and shall have been ascertained, and Buyer may 
balance excess takings from Seller hereunder by curtailed 
takings from Seller hereunder. Nothing herein contained 
shall prevent Buyer from purchasing from Seller here- 
under at any time and from time to time quantities of gas 
greater than the Daily Contract Quantity then in effect 
hereunder; provided 
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that Seller shall not be obligated to deliver in any day a 
quantity of gas in excess of one hundred twenty-five per 
cent (125%) of such Daily Contract Quantity then in effect 
hereunder. 


5. If the average daily quantity of gas taken by Buyer 
hereunder during any year of the term hereof should be 
less than the Daily Contract Quantity in effect during such 
year, thereby requiring Buyer to pay Seller for a quantity 
of gas which Buyer shall not have actually taken, then 
Buyer may make up for such deficient takings during the 
next succeeding year of the term hereof by applying 
against such deficiency the gas taken during such succeed- 
ing year in excess of the average daily quantity of gas 
Buyer is obligated to take or pay for during such year. 
Buyer shall not be required to pay Seller for gas applied 
in any year against a deficiency which shall have arisen 
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during the previous year and for which payment shall 
already have been made. 


IV. Pornts or DeLIvery 


1. Seller agrees that it will deliver the gas covered by 
this contract to Buyer at any one or more of the three 
delivery points on Buyer’s Little Big Inch Pipe Line 
described as follows: 


(a) Delivery point number 1 is located at the cross- 
ing of Seller’s and Buyer’s pipe lines, being approxi- 
mately mile post 48.2 on Texas Eastern Transmission 
Corporation’s 16” pipe line in the J. C. Lawhorn Sur- 
vey, Abstract 35, Jefferson County, Texas; 

(b) Delivery point number 2 is located at the cross- 
ing of Seller’s and Buyer’s pipe lines, being approxi- 
mately mile post 0.05 on Texas Eastern Transmission 
Corporation’s 20” pipe line in the Pelham Humphries 
Survey, Abstract 32, Jefferson County, Texas; 
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(c) Delivery point number 3 is located at the cross- 
ing of Seller’s and Buyer’s pipe lines, being approxi- 
mately mile post 6.8 on Texas Eastern Transmission 
Corporation’s 20” pipe line in the John Stephenson 
Survey, Abstract 169, Orange County, Texas. 


The one or more of the three delivery points above de- 
scribed to which gas shall be delivered to Buyer here- 
under shall be determined by Seller, and such delivery point 
may be changed by Seller from one to any other of said 
delivery points upon giving Buyer not less than (10) day’s 
prior written notice of such change. To the extent that 
Buyer desires delivery of gas into one or more of said 
delivery points at a time when gas is being delivered at 
any one or more of said other delivery points, Seller 
agrees that it will upon written request from Buyer of 
such change in delivery points cooperate with Buyer in 
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an effort to adjust the use of its pipe lines and facilities 
to such extent as may be required to make the delivery of 
gas at the delivery point requested by Buyer; but the 
decision upon such request of Buyer shall be solely Seller’s 
and Seller shall not be required to comply with such re- 
quest if at that time it is not in position to or it is unable 
or unwilling for any operational reason to adjust its pipe 
line facilities to comply with such request. 


V. PRESSURE 


1. The gas to be delivered hereunder shall be delivered 
at each point of delivery at such pressure as may be neces- 
sary to effect the delivery of such gas into Buyer’s main 
transmission line against an operating pressure therein 
not in excess of 800 pounds per square inch guage during 
the first ten 
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(10) years from the date of the first delivery of gas here- 
under or in excess of 400 pounds per square inch gauge 
thereafter. 


2. Seller shall make reports to Buyer, as often as may 
be necessary in practice, of the pressure at which the gas 
is being delivered hereunder and the rate of such deliveries. 
Seller shall have agents or employees available at all times 
to receive from Buyer’s dispatchers advices and requests 
for changes in the rates of delivery of gas hereunder as 
required from time to time by Buyer. 


VI. Measurrne Srartons 


1. Buyer shall install, maintain and operate, at Buyer’s 
own expense, at each of the points of delivery described 
in Article IV hereof, a measuring station properly equipped 
with orifice meters, flange connections, orifice plates, and 
other necessary equipment by which the volume of gas 
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delivered hereunder shall be measured. Orifice meters 
shall be installed, maintained and operated and volumes 
computed in accordance with American Meter Company 
Bulletin E2 (1929). Seller shall have access to the meter- 
ing equipment of Buyer at reasonable hours, but the read- 
ing calibrating and adjusting thereof and the changing of 
charts shall be done only by Buyer. 


2. Either party may install, maintain and operate, at 
its own expense, such pressure regulators and check meas- 
uring equipment as it shall desire and each party, to the 
extent that it has the right to do so, hereby grants to the 
other party the right to install, maintain and operate such 
equipment 
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in its measuring station or stations, provided that such 
equipment shall be so installed as not to interfere with the 
operation of such measuring equipment. Each party shall 
have access to the other party’s check measuring equip- 
ment at reasonable hours, but the reading, calibrating and 
adjusting thereof and the changing of charts shall be done 
only by the party owning such check measuring equipment. 


3. Each party shall have the right to be present at the 
time of any installing, reading, cleaning, changing, repair- 
ing, inspecting, testing, calibrating, or adjusting done in 
connection with the other’s measuring equipment used in 
measuring deliveries hereunder. The records from such 
measuring equipment shall remain the property of their 
owner, but upon request each will submit to the other its 
records and charts, together with calculations therefrom, 
for inspection and verification, subject to return within 
ten (10) days after receipt thereof. 


4. In the event a meter is out of service, or registering 
inaccurately, the volume of gas delivered hereunder shall 
be estimated : 
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(a) By using the registraton of any check meter or 
meters if installed and accurately registering, or in 
the absence of (a): 


(b) By correcting the error if the percentage of 
error is ascertainable by calibration, tests, or mathe- 
matical calculation or, in the absence of both (a) and 
(b), then: 
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(c) By estimating the quantity of delivery by de- 
liveries during periods under similar conditions when 
the meter was registering accurately. 


(d) In ease the period of inaccuracy is not known 
definitely or agreed upon, correction shall be made 
for a period extending over one-half of the time 
elapsed since the date of last test, not exceeding a 
correction period of sixteen (16) days. 


5. At least once each month each party shall verify the 
accuracy of its measuring or check measuring equipment. 
If either party shall notify the other that it desires a 
special test of any measuring equipment, the parties shall 
cooperate to secure a prompt verification of the accuracy 
of such equipment. If either party at any time observes 
a variation between the delivery meter and the check meter, 
it will promptly notify the other party thereof and both 
parties will then cooperate to secure an immediate verifica- 
tion of the accuracy of such equipment. Each party shall 
give to the other notice of the time of all tests of meters 
reasonably in advance of the holding of such tests in order 
that the other party may conveniently have its representa- 
tive present. 


6. If, upon test, any measuring equipment, including 
recording calorimeter, is found to be in error not more 
than two per cent (2%), previous recordings of such 
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equipment shall be considered accurate in computing 
deliveries hereunder, but such equipment shall be adjusted 
at once to record correctly. If, upon test, any measuring 
equipment shall be found to be inaccurate by an amount 
exceeding two per cent (2%), at a recording corresponding 
to the average hourly rate of flow for the period since 
the last preceding test, then any previous recordings of 
such equipment shall be corrected to zero error for any 
period which is known definitely or agreed upon, but in 
case the period is not known definitely or agreed upon, 
such correction shall be for a period extending over one- 
half of the time elapsed since the date of last test, not 
exceeding a correction period of sixteen (16) days. 


7. ‘Each party shall preserve for a period of at least 
five (5) years all test data, charts and other similar records. 


VII. MersasvurEMENTs 


1. |The sales unit of the gas deliverable hereunder shall 
be one (1) MCF of gas. 


2. ‘The volume of gas delivered hereunder shall be deter- 
mined as follows: 


(1) The unit of volume for the purpose of measure- 
ment shall be one cubic foot of gas at a base tempera- 
ture of sixty (60) degrees Fahrenheit and at a pressure 
of fourteen and sixty-five hundredths (14.65) pounds 
per square inch absolute with correction for deviation 
from Boyle’s Law. Computation of volumes, including 
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the deviation from Boyle’s Law, shall be made in 
accordance with applicable rules, regulations and 
orders promulgated by the Texas Railroad Commission 
pursuant to the Standard Gas Measurement Law of 
Texas. 
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(b) The average absolute atmospheric pressure 
shall be assumed to be fourteen and seven-tenths 
(14.7) pounds to the square inch, irrespective of 
actual elevation or location of the point of delivery 
above sea level or variations in such atmospheric 
pressure from time to time. 


(c) The temperature of the gas passing the meters 
shall be determined by the continuous use of a 
recording thermometer so installed that it may 
properly record the temperature of the gas flowing 
through the meters. The arithmetical average of the 
temperature recorded each twenty-four (24) hour day 
shall be used in computing gas volumes for that date. 


(d) Unless the parties hereto agree to the use of 
a spot test method, the specific gravity of the gas 
delivered hereunder shall be determined by the con- 
tinuous use of an Acme recording gravitometer, or 
other standard gravitometer agreed upon by the 
parties hereto, so installed that it may properly record 
the specific gravity of the gas flowing through the 
meters. The arithmetical average of the specific 
gravity recorded each twenty-four (24) hour day shall 
be used in computing gas volumes for that date. If 
the parties hereto agree to the use of a spot test 
method, such spot test shall be made with an Edwards 
type of gas balance, or by such other method as shall 
be agreed upon between the parties. If the spot test 
method is used, the specific gravity of the gas delivered 
hereunder shall be determined once monthly, or as 
much oftener as is found necessary in practice. The 
regular monthly test shall determine the specific 
gravity to be used in computation for the measurement 
of natural gas delivered, until the end of such month 
or until changed by special test; the special test to 
be applicable from the day made through the remain- 
ing days in such month. 
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VIII. Quauity or Gas 
1. Seller agrees that: 


(a) The gas delivered hereunder shall have a total 
heating value of not less than one thousand (1,000) 
British thermal units per cubic foot. In the event that 
the total heating value of the gas tendered for delivery 
hereunder falls below one thousand (1,000) British 
thermal units per cubic foot, Buyer shall have the 
option to refuse to accept said gas so long as said 
heating value remains below one thousand (1,000) 
British thermal units per cubic foot, provided, and to 
the extent, that any of Buyer’s customers rejects the 
gas delivered by Seller hereunder. 


(b) The total heating value of the gas in British 
thermal units per cubic foot shall be determined by 
Seller at intervals of not more than ninety (90) days 
by means of some approved method of general use in 
the gas industry. Buyer shall have the right to deter- 
mine, at such time or times as it may desire, the total 
heating value of the gas in British thermal units per 
cubic foot by means of some approved method of 
general use in the gas industry. Each party shall 
conduct at its expense the test or tests made by it. 
Each party shall give to the other notice of the time 
of all tests for determining the British thermal unit 
content of the gas to be conducted by such party 
reasonably in advance of making the test in order that 
the other party may conveniently have its representa- 
tive present. Should there be any material variance 
between tests by Buyer and by Seller, a joint test will 
be run and will be controlling, effective from the first 
day of the calendar month preceding such joint test. 
The British thermal unit content per cubic foot shall be 
determined for a cubic foot of gas at temperature of 
sixty degrees (60°) Fahrenheit when saturated with 
water vapor and at an absolute pressure equivalent to 
thirty inches (30”) of mercury at thirty-two degrees 
(30°) Fahrenheit. 
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2. Seller agrees that the gas delivered hereunder: 


(a) Shall be dehydrated by Seller and shall in no 
event have a water content in excess of seven (7) 
pounds of water per million cubic feet of gas measured 
at a pressure base of fourteen 


22 


and seventy-three hundredths (14.73) pounds per 
square inch and at a temperature of sixty degrees 
(60°) Fahrenheit, as determined by dewpoint 
apparatus approved by the Bureau of Mines. 


(b) Shall be commercially free from hydrogen 
sulphide and shall not contain more than one (1) grain 
of hydrogen sulphide per hundred (100) cubic feet 
of gas as determined by quantitative test after the 
presence of hydrogen sulphide has been indicated by 
qualitative test, which shall consist of exposing a strip 
of white filter paper recently moistened with a solu- 
tion of one hundred (100) grains of lead acetate in 
one hundred (100) cubic centimeters of water to be 
exposed to the gas for one and one-half (114) minutes 
in an apparatus previously purged, through which the 
gas is flowing at the rate of approximately five (5) 
cubic feet per hour, the gas from the jet not impinging 
upon the test paper, and which qualitative test shall 
be deemed to be satisfied, if, after this exposure, the 
test paper is found not distinctly darker than a second 
paper freshing moistened with a solution not exposed 
to the gas. 


(c) Shall not contain more than twenty (20) grains 
of total sulphur per one hundred (100) cubic feet of 
gas. 


(d) Shall not contain in excess of: 


(i) Three per cent (3%) by volume of carbon 
dioxide, 

(ii) One per cent (1%) by volume of oxygen; or 

(iii) Two-tenths (0.2) gallons per MCF of gas, of 
those certain liquefiable hydrocarbons commonly 
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referred to as natural gasoline, as determined by 
absorption methods as prescribed from time to time 
by the Natural Gasoline Association of America. 


3. Except as otherwise specifically provided to the con- 
trary in this Article VIII, all measurements of gas required 
in this Article VIII shall be at a temperature of sixty 
degrees (60°) Fahrenheit and at an absolute pressure of 
fourteen and seventy-three hundredths (14.73) pounds 
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per square inch. In addition to meeting the above 
specifications, the gas delivered hereunder shall be com- 
mercially free from dust, gums, gum forming constituents, 
or other liquid or solid matter which might become 
separated from the gas in the course of transportation 
through pipe lines. 


IX. Price 


1. Subject to the provisions of paragraph 2 through 4 
below, the price to be paid by Buyer to Seller for gas 
delivered to Buyer hereunder shall be as follows: 


12.5 cents per MCF from date of initial delivery to 
November 1, 1953; 
12.7 cents per MCF from November 1, 1953, to November 1, 
1954 ; 
12.9 cents per MCF from November 1, 1954, to November 1, 
1955 ; 
13.1 ee per MCF from November 1, 1955, to November 1, 
1956 ; 
13.3 me per MCF from November 1, 1956, to November 1, 
1957 ; 
13.5 eet per MCF from November 1, 1957, to November 1, 
1958 ; 
13.7 7 per MCF from November 1, 1958, to November 1, 
oY 5 
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13.9 cents per MCF from November 1, 1959, to November 1, 
1960; 


14.1 cents per MCF from November 1, 1960, to November 1, 
1; 

14.3 cents per MCF from November 1, 1961, to November 1, 
1962 ; 

14.5 cents per MCF from November 1, 1962, to November 1, 
1963; 


? 
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14.7 cents per MCF from November 1, 1963, to November 1, 
1 . 


14.9 cents per MCF from November 1, 1964, to November 1, 
965; 

15.1 cents per MCF from November 1, 1965, to November 1, 
1966 ; 

15.3 cents per MCF from November 1, 1966, to November 1, 
1 . 


15.5 cents per MCF thereafter. 


2. Any sales, transactions, occupation, service, produc- 
tion, severance, gathering, transmission, export or excise 
tax, assessment or fee levied, assessed or fixed by the 
United States or any State or other governmental 
authority and taxes of a similar nature or equivalent in 
effect (not including income, excess profits, capital stock, 
franchise, or general property taxes) in addition to or 
greater than those, if any, being levied, assessed or fixed 
on February 28, 1950, in respect of or applicable to the 
natural gas to be delivered by Seller to Buyer hereunder 
and which Seller may be liable for during any month either 
directly or indirectly through any obligation to reimburse 
others, are hereinafter collectively referred to as an 
‘‘additional tax.’’ It is expressly understood and agreed 
between the parties that there shall be added to all the 
prices provided for in this Article [IX so long as the addi- 
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tional tax shall be in effect an amount per MCF sufficient 
to reimburse Seller for seven-eighths (%) of such addi- 
tional tax; provided, however, that with respect to any 
gathering tax passed or imposed on or before 
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July 1, 1952, Buyer will reimburse Seller for the entire 
amount of such tax as Seller is lawfully required to pay 
with respect to the gas delivered hereunder. In the event 
all or any part of such liability of Seller is not determined 
or not determinable by the end of any month, then such 
additional amount per MCF required in respect of such 
liability not determined or determinable shall be set forth 
for all such months in any calendar year in a statement 
to be rendered by Seller to Buyer April 1st of the follow- 
ing year and Buyer shall pay the amount due pursuant to 
such statement on or before May 1st of such following year. 


3. If at any time or times Buyer shall enter into a con- 
tract for the purchase of gas at a point or points of 
delivery located within Oil and Gas Districts Nos. 3 and 6 
of the Railroad Commission of Texas (as such Districts 
are constituted on the date hereof) and such contract 
provides for a price to be paid for such gas during any 
calendar year which differs from the price payable under 
this Agreement during the same calendar year, Buyer shall 
promptly notify Seller thereof, giving full information as 
to the price provisions of such contract, the term thereof, 
and all other provisions of such contract which affect the 
remuneration to the Seller thereunder. Seller shall have 
the option, within thirty days after receipt of such informa- 
tion from Buyer, to have such price provisions of such 
other contract applied to gas thereafter delivered here- 
under for 





(27) 
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the term of this Agreement or the term of such other con- 
tract, whichever term is the shorter. Should such other 
contract have a shorter term than this Agreement, then, 
for the period following the expiration of the term of such 
other contract, the prices and provisions of this Agree- 
ment shall apply to gas delivered hereunder, provided, of 
course, that Buyer shall likewise so notify Seller of any 
contract which Buyer may thereafter so enter into and 
Seller shall have like option and with like effect within 
thirty (30) days after receipt of such notice, to have the 
provisions of such subsequent contract applicable to gas 
thereafter delivered hereunder. Should Seller not elect to 
accept any such different price provisions, Seller shall 
thereupon be foreclosed for the duration of this Agreement 
as to that particular price under the particular contract 
which was so rejected by Seller. Should Seller accept any 
such different price provisions, same shall be effective 
hereunder at the beginning of the calendar month im- 
mediately following the date of such election by Seller or 
at the time such different price becomes effective under 
such other contract, whichever event shall occur later, and 
shall remain in effect, as above provided, unless changed 
by subsequent election of Seller to have applied to gas 
delivered hereunder price provisions differing in any 
ealendar year from the price provisions then in effect 
hereunder during the same calendar year and from ail 
price provisions which Seller had previously been offered 
by Buyer. In determining whether the price payable 
under any such other contract differs 
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from the price payable for gas under this Agreement, due 
consideration shall be given to the provisions of this 
Agreement as compared with such other contract as to 
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quality of gas, delivery pressures, gathering and com- 
pressing arrangements, provisions regarding measure- 
ment of gas, including deviation from Boyle’s Law, taxes 
payable by Buyer and Seller, respectively, upon or in 
respect of the gas delivered, and other pertinent factors. 
The provisions of this paragraph shall not apply to any 
contract for the purchase by Buyer from another pipe line 
company of gas which shall have been transported by 
such other pipe line company through its transmission 
system. 


4. It is agreed that Seller may request a price redeter- 
mination of the prices hereinabove provided to be paid to 
Seller for either all of the then unexpired part of the 
three-year period commencing November 1, 1954, and/or 
for any one or more and/or all of the two five-year periods 
commencing on November 1, 1957, and November 1, 1962, 
respectively, in accordance with the following program; 
provided that if such redetermination is requested for less 
than all of the three-year period commencing November 1, 
1954, it may be requested only for the last two years of 
said three-year period. 


Should Seller desire a price redetermination for any of 
the above periods, Seller shall give Buyer written notice 
of such fact not less than six (6) months nor more than 
twelve (12) months prior to the beginning of the particular 
period for which a price redetermination is proper to be 
made hereunder. Upon 
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such request the price for such period shall be redeter- 
mined by the parties, and such redetermined price shall be 
effective from the beginning of the particular period for 
which authorized and required in accordance herewith 
until the end of such period, it being the intent that Seller 
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shall not have the right to require more than three (3) 
price redeterminations, one during the three year period 
commencing November 1, 1954, and one for each of the two 
five year periods commencing on November 1, 1957, and 
November 1, 1962, respectively. In the event of any such 
price redetermination for any such period, the yearly price 
increases during such period as provided in this contract 
shall be ineffective; but at the end of such period and in 
the absence of a further price redetermination, the 
applicable price stated in this Agreement shall become 
effective. 


If and when Seller shall request a price redetermination, 
as hereinabove provided, such redetermination shall be 
made on the basis of written contracts existing on the date 
of the beginning of the period for which a price redeter- 
mination is requested, and the redetermined price shall be 
the average of the three highest prices paid or payable by 


three different transporters (as such term is hereinafter 
defined) at the date upon which such period begins as 
provided in written contracts between producers (as such 
term is hereinafter defined) and transporters for gas of 
substantially similar quality produced in the area com- 
prised in Oil and Gas Districts Nos. 3 and 6 of the Rail- 
road Commission of Texas (as such Districts are 
constituted on the date hereof), and covering (as to each 
contract) the 
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purchase for the period during which the particular price 
redetermination is to be effective of a daily average 
quantity of gas of not less than 10,000 MCF computed 
and delivered on substantially the same terms and basis 
as applicable to the gas sold hereunder; provided, how- 
ever, that in no event shall the redetermined price for any 
period be less than that shown in the foregoing schedule 
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of prices for the same period. For the purpose of this 
paragraph, a ‘‘producer’’ is defined as a party or group 
of parties operating one or more properties for gas pro- 
ducing purposes, and a ‘‘transporter’’ is defined as a 
company engaged in the purchase of gas for the subsequent 
distribution and sale to the general public and irrespective 
of whether or not such company owns or operates any gas 
transmission lines. 


X. Brine 


1. Seller shall furnish to Buyer, at its office designated 
in or pursuant to Article XVII hereof, on or before the 
10th day of each calendar month, a statement showing the 
amount of gas delivered by Seller hereunder during the 
preceding month. Buyer shall make payment to Seller at 
its offices designated in or pursuant to Article XVII here- 
of, by check on or before the 20th day of each calendar 
month, for all gas delivered during the preceding month 
as shown by Seller’s statement for said month according 
to the measurements, computations, and price herein pro- 
vided. If presentation of Seller’s statement is delayed 
after the 10th day of the calendar month, then the time 
of payment shall be extended accordingly unless Buyer is 
responsible for such delay. 
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2. In the event an error is discovered in the amount billed 
in any statement rendered by Seller, such error shall be 
adjusted within 30 days of the determination thereof, 
provided that claim therefor shall have been made within 
sixty (60) days from the date of discovery of such error, 
but in any event within twelve (12) months from the date 
of such statement. 


3. If Buyer shall fail in any year of the term of this 
Agreement to take the quantity of gas Buyer is obligated 


28 





(31) 


to take under the provisions of paragraph 1 of Article III 
of this Agreement, then Seller shall, within thirty (30) 
days after the end of such year, render a bill to Buyer 
for the amount due Seller by reason of such deficient 
takings and Buyer shall make payment to Seller within 
fifteen (15) days after receipt of such bill, in the manner 
set forth in paragraph 1 of this Article X; provided, how- 
ever, that Buyer shall not be required to pay for any 
deficiency in such takings to the extent that such deficiency 
is caused by (a) Seller’s failure to deliver, when requested 
by Buyer, up to one hundred twenty-five per cent (125%) 
of the Daily Contract Quantity then in effect; or (b) force 
majeure, as defined in Article XI hereof; or (c) operation 
of the National Security Provisions referred to in said 
Article XI. 


XI. Force Maseurs 


1. In the event of either party hereto being rendered 
unable, wholly or in part, for force majeure to carry out 
its obligations under this Agreement, other than to make 
payments due hereunder, it is agreed that on such party 
giving notice and 
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full particulars of such force majeure in writing or by 
telegraph to the other party as soon as possible after the 
oceurrence of the cause relied on, then the obligations of 
the party giving such notice, so far as they are effected 
by such force majeure, shall be suspended during the 
continuance of any inability so caused but for no longer 
period, and such cause shall as far as possible be remedied 
with all reasonable dispatch. The term ‘‘force majeure’’ 
as employed herein shall mean acts of God, strikes, lock- 
outs or other industrial disturbances, acts of the public 
enemy, wars, blockades, insurrections, riots, epidemics, 
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landslides, lightning, earthquakes, fires, storms, floods, 
washouts, arrests and restraints of governments and 
people, civil disturbances, explosions, breakage, or 
accident to machinery or lines of pipe, the necessity for 
making repairs to or alterations of machinery or lines of 
pipe, freezing of wells or lines of pipe, partial or entire 
failure of wells or sources of supply of gas, and any other 
causes, whether of the kind herein enumerated or other- 
wise, not within the control of the party claiming 
suspension and which by the exercise of due diligence such 
party is unable to prevent or overcome; such term shall 
likewise include (a) in those instances where either party 
is required to obtain servitudes, rights of way grants, 
permits or licenses to enable such party to fulfill its 
obligations hereunder, the inability of such party to 
acquire, or the delays on the part of such party in acquir- 
ing, at reasonable cost and after the exercise of reasonable 
diligence, such servitude, rights of way grants, permits or 
licenses, and (b) in those instances where either 
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party hereto is required to furnish materials and supplies 
for the purpose of constructing or maintaining facilities 
or is required to secure permits or permission from any 
governmental agency to enable such party to fulfill its 
obligations hereunder, the inability of such party to 
acquire, or the delays on the part of such party in 
acquiring, at reasonable cost and after the exercise of 
reasonable diligence, such materials and supplies, permits 
and permissions. It is understood and agreed that the 
settlement of strikes or lockouts shall be entirely within 
the discretion of the party having the difficulty, and that 
the above requirement that any force majeure shall be 
remedied with all reasonable dispatch shall not require 
the ‘settlement of strikes or lockouts by acceding to the 
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demands of opposing party when such course is inad- 
visable in the discretion of the party having the difficulty. 


2. All of the provisions of this Agreement are subject 
to the National Security Provisions, which are contained 
in Exhibit ‘‘A’’ attached to General Conveyance from the 
United States of America and Reconstruction Finance 
Corporation to Buyer dated November 1, 1947, covering 
the War Emergency Pipe Lines, a copy of which said 
National Security Provisions is contained in Exhibit ‘‘B’’ 
attached hereto. Neither party hereto shall be liable for 
any failure to perform or observe any of the obligations 
or covenants of this Agreement (other than the obligation 
of Buyer to pay any sums which may be due under this 
Agreement at the time such provisions are put into effect) 
in the event and to the extent that such failure results 
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from the operation of said National Security Provisions. 
In the event that the acceptance of deliveries hereunder 
is interrupted as a result of the operation of said National 
Security Provisions, Buyer agrees that it will undertake 
to continue purchases under this contract by delivering the 
gas purchased hereunder to some other purchaser or user 
of such gas; and if after ninety (90) days following the 
interruption of such deliveries as a result of the operation 
of said National Security Provisions Buyer shall have been 
unable to find a purchaser or user of such gas Seller shall 
have the right at its option to either: 


(a) Upon sixty (60) days advance written notice to 
Buyer, at any time thereafter and while deliveries are 
interrupted as a result of the operation of said National 
Security Provisions, cancel and terminate this contract 
in all its provisions effective upon the termination of said 
sixty (60) day notice period; or 
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(b) at all times prior to the termination and cancella- 
tion hereof in accordance with sub (a), next preceding, 
dispose of such gas elsewhere to the extent of such inter- 
ruption, provided that at all times prior to said cancella- 
tion and termination Seller’s commitment of such gas both 
as to the quantity and the period involved shall be such 
as to enable Seller to resume deliveries under this Agree- 
ment immediately following the resumption of the 
acceptance of deliveries hereunder. 


In this connection, it is agreed that the period of 
interruption is not to be excepted from the primary term 
of this Agreement but is to be counted and included in 
said period 
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and such period of interruption shall not extend the 
primary term of this Agrement, and it is also agreed that 
upon the resumption of the acceptance of deliveries here- 


under by Buyer the sales price shall be that step in the 
price schedule applicable at the date of resumption rather 
than at the date of commencement of interruption. 


XII. Deravur 


It is covenanted and agreed that if either party hereto 
shall fail to perform any of the covenants or obligations 
imposed upon it under and by virtue of this Agreement, 
where such failure shall not be excused by other provisions 
of this Agreement, then in such event the other party 
hereto may at its option terminate this Agreement by pro- 
ceeding as follows: The party not in default shall cause 
a written notice to be served on the party in default 
stating specifically the cause for terminating this Agree- 
ment and declaring it to be the intention of the party 
giving the notice to terminate the same; thereupon the 
party in default shall have thirty (30) days after the 
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service of the aforesaid notice in which to remedy or 
remove the cause or causes stated in the notice for 
terminating the Agreement, and if within said period of 
thirty (30) days the party in default does so remedy or 
remove said cause or causes and fully indemnify the 
party not in default for any and all consequences of 
such breach, then such notice shall be withdrawn and 
this Agreement shall continue in full force and effect. In 
ease the party in default does not so remedy or remove 
the cause or causes or does not 
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indemnify the party giving the notice for any and all 
consequences of such breach, within said period of thirty 
(30) days, then, at the option of the party giving the 
notice, this Agreement shall become null and void from 
and after the expiration of said period. Any cancellation 
of this Agreement pursuant to the provisions of this 
Article XII shall be without prejudice to the right of 
Seller to collect any amounts then due Seller for natural 
gas delivered prior to the time of cancellation and shall 
be without prejudice to the right of Buyer to receive any 
gas for which it has paid but has not received, although 
entitled thereto, prior to the time of cancellation, and 
without waiver of any remedy to which the party not in 
default may be entitled for violation of this Agreement. 


XIII. Term 


This Agreement shall be effective from the date hereof 
and shall continue and remain in full force and effect for 
a primary term of fifteen (15) years from the date upon 
which Seller commences the delivery of gas to Buyer 
hereunder, and shall continue in force and effect there- 
after for successive periods of one (1) year each unless 
or until terminated either by Seller or by Buyer upon 
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twelve (12) months’ prior written notice to the other 
party hereto specifying a termination date at the end of 
such primary term, or of any yearly period thereafter. 


XIV. Warranty or TIrte 


Seller hereby warrants the title to all gas delivered 
by Seller to Buyer hereunder, the right to sell the 


36 


same and that it is free from all liens and adverse claims, 
and agrees, if notified thereof by Buyer, to indemnify 
Buyer against all suits, actions, debts, accounts, damages, 
costs, losses, and expenses arising from or out of any 
adverse legal claims of any and all persons to or against 
said gas. Seller agrees to pay or cause to be paid all 
taxes and assessments levied on the gas prior to its 
delivery to Buyer, and to pay or cause to be paid to the 
parties entitled thereto all royalties, overriding royalties 
or like charges against said gas or the value thereof. In 
the event any adverse claim of any character whatsoever 
is asserted in respect to any of said gas, Buyer may 
retain the purchase price thereof up to the amount of 
such claim without interest until such claim has been 
finally determined, as security for the performance of 
Seller’s obligations with respect to such claim under this 
Article XIV, or until Seller shall have furnished bond to 
Buyer, in an amount and with sureties satisfactory to 
Buyer, conditioned for the protection of Buyer with 
respect to such claim. 


XV. Recvuiatory Bopres 


This Agreement is subject to all present and future 
valid orders, rules, and regulations of any regulatory body 
having jurisdiction. 
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XVI. ARBITRATION 


Any dispute arising between Seller and Buyer out of 
this Agreement shall be determined by a board of three 
arbitrators to be selected for each such controversy so 
arising as follows: Either Seller or Buyer may, at any 
time such board of arbitration is desired, notify the other 
of the name of an arbitrator, and such other party shall, 
within ten (10) days thereafter, select 
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an arbitrator and notify the party desiring arbitration of 
the name of such arbitrator. If such other party shall 
fail to name a second arbitrator within ten days, then 
the party who first served the notice may on reasonable 
notice to the other party apply to the person who is then 
Senior Judge of the United States District Court for the 
Southern District of Texas for the appointment of such 
second arbitrator for or on behalf of the other party, 
and in such case the arbitrator appointed by the person 
who is such Judge shall act as if named by the other 
party. The two arbitrators chosen as above provided 
for shall, within ten (10) days after the appointment of 
the second arbitrator, choose the third arbitrator, and, in 
the event of their failure so to do within said ten (10) 
days, either of the parties hereto may in like manner, on 
reasonable notice to the other party, apply to the person 
who is such Judge for the appointment of a third 
arbitrator and in such case the arbitrator appointed by 
the person who is such Judge shall act as the third 
arbitrator. The board so constituted shall fix a reasonable 
time and place for the hearing, at which time each of the 
parties hereto may submit such evidence as it may see 
fit. Such board shall determine the matters submitted to 
it pursuant to the provisions of this Agreement. The 
action of a majority of the members of such board shall 
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govern and their decision in writing shall be final and 
binding on the parties hereto. Each party shall pay the 
expense of the arbtrator selected by or for it, and all other 
costs of the arbitration shall be equally divided between 
the parties hereto. 
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XVII. AnppRESSES 


Until Buyer is otherwise notified in writing by Seller, 
the address of Seller is and shall remain Prudential 
Building, Houston 25, Texas, and unless Seller is otherwise 
notified in writing by Buyer, the address of Buyer is and 
shall remain Post Office Box 1612, Shreveport, Louisiana. 
All notices required to be given in writing hereunder shall 
be given to the respective parties at such addresses or 
such other addresses as the parties respectively shall 
designate by written notice. 


XVIII. MisceLtLaNneous 


1. No waiver by either party hereto of any one or more 
defaults by the other in the performance of any provisions 
of this Agreement shall operate or be construed as a waiver 
of any future default or defaults, whether of a like or of 
a different character. 


2. Seller agrees to perform all of its obligations under 
the Gas Purchase Contracts described in Exhibit A 
attached hereto and to enforce the obligations to Seller 
of all parties to said Gas Purchase Contracts, and Seller 
shall not amend, modify, or alter any of said Gas Purchase 
Contracts in any manner which would adversely affect the 
rights of Buyer under this Agreement without the prior 
written consent of Buyer. In the event Seller shall at 
any time fail or refuse to adhere to the foregoing pro- 
visions of this Paragraph 2 and as a result of such failure 
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or refusal gas shall cease to be available for purchase by 
Seller under one or more of said Gas Purchase Con- 
tracts in accordance with the terms and provisions thereof, 
then Buyer shall have the right to take 
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such steps as may be necessary to render gas again 
available for purchase by Seller thereunder, and Seller 
shall be liable to Buyer for all reasonable costs and ex- 
penses which Buyer shall incur in so doing and which shall 
be attributable to such failure or refusal by Seller. 


3. It is recognized that the gas purchased by Seller 
under the Gas Purchase Contracts described in Exhibit A 
attached hereto will be commingled with other gas in 
Seller’s system prior to delivery to Buyer hereunder, and 
the gas delivered to Buyer hereunder will of necessity be 
gas from said commingled stream. However, Seller agrees 


that in no event will Seller purchase and receive a 
quantity of gas from the leaseholds and/or lands 
covered by said Gas Purchase Contracts in excess of the 
total quantity of gas Seller is entitled to use and sell or 
deliver to Buyer and others under the provisions of 
Articles II and III of this Agreement. Seller further 
agrees that any commitments which Seller may hereafter 
make for the sale or delivery of gas to others from any 
stream with which the gas covered hereby may be com- 
mingled shall be made subject to the prior right of Buyer 
to purchase and receive from such commingled stream a 
quantity of gas equal to the quantity of gas purchased 
by Seller under the Gas Purchase Contracts dedicated 
hereto, less such quantity of gas as Seller is entitled to use 
and sell or deliver to others under the provisions of 
Article IT hereof. 


4. Seller shall have the right at any time or times during 
the term hereof to dedicate to the performance of its 
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obligations under this Agreement any other Gas Purchase 
Contracts 
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which Seller owns and has the right to dedicate hereto, 
in addition to those described in Exhibit A attached 
hereto and having a remaining term of not less than the 
then remaining term of this Agreement. It is agreed 
that Seller shall have the right at any time during the 
term of this Agreement, by securing a written release from 
Gulf States Utilities Company to Seller of any right to 
gas produced from the Gas Purchase Contracts dedicated 
hereto, to eliminate or nullify its commitment to Gulf 
States Utilities Company under the contract dated 
October 5, 1951, insofar as the Gas Purchase Contracts now 
or hereafter dedicated hereto are concerned, in which event 
the terms, provisions and references contained in this 
Agreement pertaining to such commitment to Gulf States 
Utilities Company shall no longer be in force or effect. 


5. This Agreement shall be binding upon and inure to 
the benefit of the successors and assigns of the respective 
parties hereto and shall constitute a real right and 
covenant running with the Gas Purchase Contracts 
described in Exhibit A attached hereto and the lands and 
leasehold estates covered thereby, and shall be binding 
upon any purchaser of Buyer’s transmission system and 
upon any purchaser of the properties of Seller which are 
used or useful in the performance of this Agreement; and 
Seller and Buyer both agree that no sale of said 
properties of Seller or any part thereof or of all or sub- 
stantially all of Buyer’s said system shall be made unless 
the purchaser thereof shall assume and agree to be bound 
by this Agreement in so far as the same shall affect and 
relate to the property or interest sold or conveyed. It is 
agreed, however, that nothing 
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contained in this Paragraph shall in any way prevent 
either party hereto from pledging or mortgaging its 
rights hereunder for security of its indebtedness. 


6. This Agreement is entered into pursuant to the 
Agreement between the parties hereto dated February 4, 
1952. 


I~ Witness WHEREoF, the parties hereto have executed 
this Agreement in duplicate originals on the day and year 
first above written. 


Trexas Eastern TRANSMISSION CORPORATION 


By Miis Cox, 
Vice President 
Buyer 


(Seal) 


Attest: 


(Sig. illegible) 
Assistant Secretary 


Texas Gas CorPoRATION 
By Joun T. AsHFrorp 
Vice President 
SELLER 
(Seal) 


Attest: 


H. H. Martin, JR. 
Assistant Secretary 
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ParisH oF Cappo 

Brerors Mer, the undersigned authority, on this day 
personally appeared Mills Cox, Vice President of Texas 
Eastern Transmission Corporation, a corporation, known 
to me to be the person whose name is subscribed to the 
foregoing instrument, and acknowledged to me that he 
executed the same for the purposes and consideration there- 
in expressed, in the capacity therein stated, and as the 
act and deed of said corporation. 


Given under my hand and seal of office this the 1st day 
of May, 1953. 


Tue Srare or LovisiaNa 


Dororuy D. Lrsir 
Notary Public in and for 
Caddo, Louisiana 


(Seal) 


Tre Strate or Texas 
County or Harris 

Berore Mer, the undersigned authority, on this day 
personally appeared John T. Ashford, Vice President of 
Texas Gas Corporation, a corporation, known to me to be 
the person whose name is subscribed to the foregoing 
instrument, and acknowledged to me that he executed the 
same for the purposes and consideration therein expressed, 
in the capacity therein stated, and as the act and deed of 
said corporation. 

GIVEN UNDER my hand and seal of office this the 30th day 
of April, 1953. 
! Berry A. MEsseRsMITH 
Notary Public wn and for 
Harris County, Texas 


(Seal) 
AO 
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EXHIBIT A 


To Gas Purcuase Conrracr Mapre anp ENTERED INTO ss OF 


THE 30TH Day or Aprit, 1953 By anp BETWEEN 
Texas Gas CoRPORATION 


AND 


Texas Eastern TRANSMISSION CORPORATION 


Contracts between Texas Gas Corporation and: 


A. 


Al Browr lated February 1, 1952, covering two (2) 
oil, gas and mineral leases in the Stowell Field, 
Chambers County, Texas. 


Carnes W. Weaver Drilling Company, dated Feb- 
ruary 9, 1953, covering two (2) tracts of land in the 
Stowell Field, Chambers County, Texas. 


Continental Oil Company, dated April 18, 1952, cover- 
ing one (1) oil, gas and mineral lease in the Stowell 
Field, Jefferson County, Texas. 


Crown Central Petroleum Corporation, dated April 1, 
1952, covering one (1) oil, gas and mineral lease in 
the Stowell Field, Jefferson County, Texas. 


. Deep South Ou Company of Texas, dated February 15, 


1952, as amended by Letter Agreement dated 
August 1, 1952, covering two (2) oil, gas and mineral 
leases in the Big Hill Field, Jefferson County, Texas. 


44 


Gulf Oil Corporation, dated March 1, 1952, covering 
twenty-one (21) oil, gas and mineral leases in the 
Stowell Field, Jefferson and Chambers Counties, 
Texas. 
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. Indiola Oil Company, dated February 22, 1951, cover- 
ing one (1) oil, gas and mineral lease in the South 
Mayes Field, Chambers County, Texas. 


. Lloyd H. Smith, et al, dated February 1, 1952, cover- 
ing nineteen (19) oil, gas and mineral leases in the 
North Port Neches Field, Orange County, Texas. 


Lloyd H. Smith, Inc., et al, dated November 1, 1952, 
covering two (2) oil, gas and mineral leases in the 
West Port Neches Field, Orange County, Texas. 


McCarthy Oil and Gas Corporation, dated March 1, 
1952, covering eleven (11) oil, gas and mineral leases, 
plus seven (7) pooled units in the Stowell and Fannett 
Fields, Chambers and Jefferson Counties, Texas. 


Phillips Petroleum Company, dated July 9, 1952, 
covering twelve (12) oil, gas and mineral leases in the 
Stowell Field, Chambers and Jefferson Counties, 


Texas. 

Standard Oil Company of Texas, dated December 23, 
1952, covering twenty-four (24) oil, gas and mineral 
leases in the East Mayes and East Jackson Pasture 
Fields, Chambers County, Texas. 
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EXHIBIT “B” 
Narttonat Security Provisions 


1. The pipelines are considered a war reserve facility 
and as such will be of vital importance to the nation in 
time of emergency. The administration of these national 
security provisions will be the responsibility of the 
Secretary of the Army. 


2. A dormant estate for a period of twenty (20) years 
is reserved by the Government which estate may be 
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activated for one or more periods not exceeding five (5) 
years duration each. At the completion of the twenty-year 
period commencing on the date of the delivery of the deed, 
the grantee will have clear and complete title. 


3. The grantee or the Secretary of the Army may at any 
time cause a re-examination of the necessity for con- 
tinuing the dormant estate, provided, however, that the 
grantee may request such re-examination not more fre- 
quently than once in each year. Such estate may be 
discontinued at any time during the twenty-year period 
when the Secretary of the Army determines such action 
consistent with the national defense. 


4. The dormant estate may be activated by the Secretary 
of the Army at any time, and from time to time prior to 
the expiration of the twenty-year period by written in- 
structions to the grantee, whenever, in the opinion of the 
Secretary considerations of national defense so require. 
In the event the dormant estate is so activated, the 
Government shall have the right to full possession and 
use of the pipelines, land, improvements, equipment, 
machinery, facilities, and other property covered by this 
deed (hereinafter collectively called the ‘‘pipeline 
facilities’’), or such part thereof as the Secretary may 
specify, until such time subject to the limitations of para- 
graph 2 hereof, as the Secretary shall determine that 
considerations of national defense no longer require use 
of such property by the Government. 


5. When, in the opinion of the Secretary of the Army, it 
becomes necessary for the Government to utilize the 
productive capacity of the pipeline facilities, or any part 
thereof, for purposes of national defense, the Government 
will undertake to negotiate a contract with the grantee 
covering the operation of such property, provided the 
grantee is, in the opinion of the Secretary, qualified to 
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perform such work. In the event such a contract is not 
entered into with the grantee within a period of fifteen 
(15) days, the Government will proceed to activate the 
dormant estate. 


6. The grantee, upon receipt of written notice from the 
Secretary of the Army, that the dormant estate has been 
activated, will immediately proceed to comply with the 
directions of the Secretary with respect to: 
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(i) the removal of such improvements, fixtures, 
alterations, machinery and other equipment as are 
specified in the notice, whether or not such items were 
purchased by the grantee as a part of the pipeline 
facilities, and which in the opinion of the Secretary 
will interfere with the operation of the pipeline 
facilities by the Government; 


(ii) the restoration of the pipeline facilities to the 
same operating condition, ordinary wear and tear 
excepted, as existed at the time of sale; and 


(iii) in the event the grantee had been using the 
lines for the transportation of gas, connecting the lines 
with the pumps and otherwise placing them in operat- 
condition for the transportation of petroleum and 
petroleum products. Such work shall be performed 
in accordance with the directions contained in the 
notice, and shall be completed in the shortest possible 
time but in no event in excess of ninety (90) days 
from the date written notice is received. Immediately 
after the completion of such work or upon expiration 
of the ninety-day period, whichever first occurs, the 
grantee will vacate and peaceably surrender to the 
Government, or its designated representatives or 
agents, possession of all the pipeline facilities or such 
portion thereof as is specified in the notice. 


7. In the event the dormant estate is activated, the 
Government will: 
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(a) Reimburse the grantee for reasonable costs and 
expenses incurred in complying with the directions of 
the Secretary given pursuant to paragraph 6. 


(b) Reimburse the grantee for the reasonable costs and 
expenses incurred in reconstructing any buildings or other 
improvements and in reinstalling any machinery, equip- 
ment or facilities which were removed pursuant to the 
directions of the Secretary. 


(c) Pay to the grantee the reasonable value of the 
petroleum, gas or other products contained in the pipe- 
lines at the time of the activation of the dormant estate. 


8. During the period or periods that the dormant estate 
is activated, the Government will pay to Chemical Bank 
& Trust Company, or its successor, as Depositary Trustee 
under a Trust Agreement, dated November 1, 1947, among 
the grantee, Manufacturers Trust Company, as co-Trustee 
under an indenture of the Company dated November 1, 
1947, and Chemical Bank & Trust Company, as Depositary 
Trustee, reasonable compensation for the use of the 
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pipeline facilities, at a rate to be fixed by the Secretary 
of the Army, which rate shall not be in excess of the 
then prevailing normal rental for similar transportation 
properties. The Government shall have no responsibility 
whatsoever with respect to the disposition by Chemical 
Bank & Trust Company, or its successor, as Depositary 
Trustee, under said Trust Agreement, of payments so made 
to it, and such payments shall, to the extent thereof, dis- 
charge the Government’s obligation under this Section 8 
to make payment of compensation for use of the pipeline 
facilities. The provisions of this Section 8 shall enure 
directly in favor of Chemical Bank & Trust Company, or 
its successor, as Depositary Trustee under said Trust 
Agreement. 
45 
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9. The Government’s liability shall be limited to the pay- 
ment of the amounts mentioned in paragraph 7 and 8 
hereof. 


10. During the twenty-year period, the grantee will not, 
without the written consent of the Secretary of the Army, 
alter or move the pipeline facilities or any part thereof 
in such manner as to impair or diminish their capacity at 
the time of the sale to transport petroleum and petroleum 
products, unless restoration to the original condition can 
be made within a period of ninety (90) days. 


11. During the twenty-year period, the grantee will not, 
without the written consent of the Secretary of the Army, 
remove, sell or dispose of the pipeline facilities or any part 
thereof if such removal, sale or disposition would 
materially reduce the capacity of the pipeline facilities to 
transport petroleum and petroleum products, unless re- 
placement is promptly made by equivalent property. 


12. During the twenty-year period, the grantee will 
maintain at its expense all the pipeline facilities in such 
condition that the pipeline facilities can, with reasonable 
modifications and restorations, be made ready for use in 
the transportation of petroleum and petroleum products 
in the shortest possible time but in no event in excess of 
ninety (90) days. 


13. The Secretary of the Army shall have the right to 
conduct an inspection or survey of the pipeline facilities 
at any time, subject to the prior written notice to the 
grantee. 


14. When, in the opinion of the Secretary of the Army, 
the grantee fails to comply with its obligations hereunder, 
the Government shall have the right to take full possession 
of the pipeline facilities and to cause to be performed such 
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work as the grantee failed to perform. The grantee shall 
reimburse the Government for all costs and expenses in- 
curred by it in taking possession of the pipeline facilities 
and in connection with such work except such costs and 
expenses as are reimbursable to the grantee by the Govern- 
ment pursuant to paragraph 7 hereof. 
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Upon the completion of such work, possession of the prop- 
erty will be returned to the grantee unless the dormant 
estate has been activated in the interim. 


15. In the event the pipeline facilities are destroyed or 
substantially damaged prior to the expiration of the twenty- 
year period, the Secretary of the Army will review the 
necessity for reserving the dormant estate. 


16. If prior to the expiration of the twenty-year period 
it is determined by the Secretary of the Army that the 
dormant estate need be no longer reserved, the War Assets 
Administration or its successor will execute and deliver an 
appropriate conveyance of the dormant estate to the 
grantee. 
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Trxas Eastern TRANSMISSION CoRPORATION 
P. O. Box 1612 
Shreveport 94, Louisiana 


June 5, 1954 
Texas Gas Corporation FPC Gas Rate 
: ae Schedule No. 1 
Prudential Building Supplement No. 1 
Houston 25, Texas Etnies Daten Racepied 


Gentlemen: 


Please refer to the Gas Purchase Contract dated April 
30, 1953, between you as Seller and Texas Eastern Trans- 
mission Corporation as Buyer relating to the sale and pur- 
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chase of gas gathered by you from various fields located 
in the vicinity of your absorption plant near Winnie, 
Chambers County, Texas. 


The contracts dedicated to said Gas Purchase Contract 
and described in Exhibit ‘‘A’’ attached thereto require 
you to take certain minimum daily quantities of gas, or in 
the case of some such contracts, to take certain minimum 
quantities of gas or to pay therefor whether taken or not, 
all of which quantities for convenience are hereinafter col- 
lectively referred to as the minimum daily quantity of gas 
you are obligated to take or pay for whether taken or not. 


It is agreed that commencing on the 15th day of May, 
1954, the Daily Contract Quantity of gas under said Gas 
Purchase Contract shall be increased to a quantity equal 
to the minimum daily quantity of gas you are obligated to 
take or pay for whether taken or not under the dedicated 
eontracts described in Exhibit “A’’ to said Gas Purchase 
Contract, less the quantity sold and delivered by you under 
your contract with Gulf States Utilities Company dated 
October 5, 1951; provided, however, that the Daily Contract 
Quantity under said Gas Purchase Contract shall be in- 
creased to a quantity in excess of twenty-two thousand 
(22,000) MCF of gas only in the event that (i) determina- 
tions or redeterminations of reserves made under the terms 
and provisions 
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of said dedicated contracts shall increase the minimum daily 
quantity of gas you are obligated to take or pay for whether 
taken or not under said dedicated contracts to a quantity in 
excess of twenty-two thousand (22,000) MCF, or (ii) you 
dedicate additional contracts to said Gas Purchase Contract 
as hereinafter provided and thereby cause an increase in 
said Daily Contract Quantity to a quantity in excess of 
twenty-two thousand (22,000) MCF of gas; provided, 
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further, however, that in no event shall the Daily Contract 
Quantity under said Gas Purchase Contract be increased 
to a quantity in excess of thirty thousand (30,000) MCF of 
gas. 


You have represented to us that the Daily Contract 
Quantity to be established commencing on said date of May 
15, 1954, in accordance with the preceding paragraph of 
this Letter Agreement is twenty-two thousand (22,000) 
MCF. You agree to give prompt written notice of any and 
all changes which may hereafter occur with respect to the 
minimum daily quantity of gas you are obligated to take 
or pay for whether taken or not under the dedicated con- 
tracts described in Exhibit ‘‘A” to said Gas Purchase Con- 
tract, and on the first day of the calendar month following 
any month in which any such change occurs, the Daily Con- 
tract Quantity under said Gas Purchase Contract shall be 
adjusted accordingly; provided, however, that such Daily 
Contract Quantity shall never be increased by virtue of this 
Letter Agreement to a quantity in excess of twenty-two 
thousand (22,000) MCF except as provided in (i) and (ii) 
contained in the last preceding paragraph hereof; or be in- 
creased in any event to a quantity in excess of thirty 
thousand (30,000) MCF; or be reduced to a quantity of less 
than the quantity established in accordance with all of the 
terms and provisions of Article III of said Gas Purchase 
Contract. 


You agree to use your best efforts at all times to keep at 
a minimum the quantity of gas you are obligated to take 
or pay for whether taken or not under the dedicated con- 
tracts described in Exhibit ‘‘A’’ to said Gas Purchase Con- 
tract by requiring reserve studies, deliverability studies, 
and exercising any and all rights you may have under said 
contracts to reduce your obligation to take or pay for gas 
thereunder. 


In the event you elect at any time or times to exercise 
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your right under Paragraph 4 of Article XVIII of said Gas 
Purchase Contract to dedicate to the performance thereof 
any additional contracts, then the Daily Contract Quantity 
established in accordance with Article III of said Gas 
Purchase Contract, as amended by this Letter Agreement, 
shall be increased by a quantity of gas equal to one thousand 
(1,000) MCF for each seven million five hundred thousand 
(7,500,000) MCF of gas contained in the reserves covered 
by such additional contract or contracts; provided, however, 
that in no event shall the Daily Contract Quantity under 
said Gas Purchase Contract ever be increased to a quantity 
in excess of thirty thousand (30,000) MCF of gas. 


Subject to the following provisions, you shall have the 
right and option to terminate said Gas Purchase Contract 
as of any date prior to November 1, 1955, upon serving us 
with not less than ninety (90) days prior written notice 
of such cancellation and termination, it being specifically 
understood and agreed that if such written notice is not 
served on or before August 1, 1955, your said option to 
cancel and terminate shall no longer be effective. It is 
understood and agreed that in the event you should request 
a price redetermination under said Gas Purchase Contract 
for the two-year period commencing November 1, 1955, such 
request shall constitute a waiver of your option to cancel 
and terminate said Gas Purchase Contract, and such option 
shall thereupon cease to be effective. 


In the event said Gas Purchase Contract should be can- 
celled and terminated pursuant to the provisions of the pre- 
ceding paragraph during a year of the term of such Gas 
Purchase Contract, the contract quantity for that portion 
of said year occurring prior to such cancellation and ter- 
mination shall be the sum of the quantities arrived at by 
multiplying each Daily Contract Quantity in effect during 
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such year by the number of days said Daily Contract 
Quantity was in effect during such year. We agree, within 
thirty (30) days following the date of any such cancellation 
and termination, to make payment to you (i) for all gas 
taken and not previously paid for under said Gas Purchase 
Contract, and (ii) for any deficit in takings of the contract 
quantity for the portion of the year of the term of said Gas 
Purchase Contract occurring prior to the time of such can- 
cellation and termination; provided, however, 
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that we shall not be required to pay for any deficiency in 
takings to the extent that such deficiency is caused by (a) 
your failure to deliver, when requested by us, up to 125% 
of the Daily Contract Quantity then in effect, or (b) force 
majeure as provided in Article XI of said Gas Purchase 
Contract, or (c) operation of the National Security Pro- 
visions referred to in said Article XI. 


If the foregoing is in accordance with your understanding 
of our agreement, please so indicate by signing in the space 
provided below and returning one copy of this letter to us, 
whereupon the same shall constitute a binding agreement 
between us, our respective successors and assigns. 


Yours very truly, 


Texas EasTerN TRANSMISSION 
CorPORATION 


By Mills Cox 


Accepted and Agreed To: 
Texas Gas CorRPORATION 


By John T. Ashford 
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Texas EasTERN TRANSMISSION CORPORATION 
P. O. Box 1612 
Shreveport 94, Louisiana 
June 10, 1954 


. FPC Gas Rate 
Texas Gas Corporation Schedule No. 1 


Prudential Building Supplement No. 2 
Houston 25, Texas Eden’ Dates “Retected 
Gentlemen: 

Please refer to the Gas Purchase Contract dated April 
30, 1953, as heretofore amended, between Texas Gas Cor- 
poration as Seller and Texas Eastern Transmission Cor- 
poration as Buyer relating to the sale and purchase of gas 
gathered by you from various fields located in the vicinity 
of your absorption plant near Winnie, Chambers County, 
Texas, which said Gas Purchase Contract as heretofore 
amended is hereinafter referred to as the “Gas Purchase 
Contract.” 

You have advised us that you have entered into an agree- 
ment dated June 8, 1954 with Texas Eastern Production 
Corporation et al. providing for the purchase by you of 
gas from certain leases and/or lands in the East Jackson 
Pasture Area, which said agreement dated June 8, 1954 is 
hereinafter referred to as the ‘‘East Jackson Pasture Area 
Agreement.”’ 

This letter is to evidence the agreement between our re- 
spective companies that from and after the date of intial 
delivery of gas to you under said East Jackson Pasture 
Area’ Agreement the Daily Contract Quantity under our 
aforesaid Gas Purchase Contract shall be increased by an 
amount equal to the daily quantity of gas purchased by you 
under said East Jackson Pasture Area Agreement up to 
but in no event in excess of five hundred (500) MCF of gas 
per day. 
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It is agreed that in the event our aforesaid Gas Purchase 
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Contract should terminate or be cancelled, then this Agree- 
ment shall automatically terminate as of the date of such 
termination or cancellation. 

If the foregoing is in accordance with your understand- 
ing of our agreement, please so indicate by signing in the 
space provided below and returning one copy of this letter 
to us, whereupon the same shall constitute a binding agree- 
ment between us, our respective successors and assigns. 


Yours very truly, 
Texas Eastern TRANSIMISSION 


CoRPORATION 
By Mills Cox 
Accepted and Agreed To 
Texas Gas CoRPORATION 
By John T. Ashford 
55 
BEFORE THE 


FEDERAL POWER COMMISSION 


Supplement No. 3 to 
Rate Schedule No. 1 
Filing date: 12-6-54 
Effective date: 12-6-54 
Received Dec. 6—3:29 PM 754 


In the Matter of 
Texas Gas CorPORATION 


TEXAS GAS CORPORATION, in accordance with the 
requirements of Section 154.94 of Subchapter E of the 
Federal Power Commission’s Regulations under the 
Natural Gas Act and Order No. 174-A issued by the Federal 
Power Commission on August 6, 1954, in Docket No. R-138, 
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and while denying that the sale herein referred to is sub- 
ject to the jurisdiction of the Federal Power Commission 
and reserving the rights and remedies heretofore reserved 
by it in its Rate Schedule No. , files herewith as Supple- 
ment No.3 to said Rate Schedule No. this notice of a 
change in such Rate Schedule. 


This change in Rate Schedule is occasioned by the Amend- 
ment of Article 7047 (b) of the Revised Civil Statutes of 
Texas enacted by the 53rd Legislature of the State of 
Texas, First Call Session, Page 3, Chapter 1, Paragraph 2, 
which became effective on September 1, 1954, and which 
had the effect of increasing the occupation tax on the pro- 
duction of gas produced and saved in Texas from 5.72% to 
9% of the market value of the gas as and when produced. 
Such tax is hereinafter referred to as the “Texas Gas Pro- 
duction Tax.” 
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Paragraph 2 of Article IX of the Gas Purchase Contract 
dated April 30, 1953, between Texas Gas Corporation as 
Seller and Texas Eastern Transmission Corporation as 
Buyer, heretofore filed with the Federal Power Commission 
as Texas Gas Corporation’s Rate Schedule No. » pro- 
vides that the Buyer shall reimburse the Seller for seven- 
eighths of any additional taxes levied, assessed, or fixed on 
or after February 28, 1950, in respect of or applicable to 
the natural gas to be delivered by Seller to Buyer there- 
under and which Seller may be liable for during any month, 
either directly or indirectly, through any obligation to re- 
imburse others. As is more particularly shown on Exhibit 
A attached hereto, Texas Gas Corporation is obligated to 
reimburse certain of its suppliers for a percentage of the 
aforementioned increase in the Texas Gas Production Tax 
imposed upon the gas purchased by Texas Gas Corporation 
under certain of the contracts dedicated by it to the per- 
formance of its obligations under its Gas Purchase Contract 
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with Texas Eastern Transmission Corporation dated April 
30, 1953, filed with the Commission as Texas Gas Corpora- 
tion’s Rate Schedule No. . For the reasons set forth 
above, under the terms of said Gas Purchase Contract and 
Rate Schedule, Texas Gas Corporation is entitled to reim- 
bursement from Texas Eastern Transmission Corporation 
for seven-eighths of the amount which Texas Gas Corpora- 
tion is obligated to pay its suppliers as partial reimburse- 
ment to them for such increased Texas Gas Production tax. 
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Texas Gas Corporation proposes that this change in its 
Rate Schedule No. be made effective as of September 
1, 1954, by increasing the rates or charges under said Rate 
Schedule by the amount of tax reimbursement which Texas 
Gas Corporation is entitled to receive from the Buyer, 
Texas Eastern Transmission Corporation, by reason of 
said increase in the Texas Gas Production Tax, which be- 
came effective on such date of September 1, 1954. Since this 
is a rate increase, which, by the terms of the Rate Schedule, 
is to be operative prior to September 15, 1954, the require- 
ment of thirty (30) days’ prior notice has been waived by 
the Commission in Section 154.94 of Subchapter E of its 
Regulations. 


There is attached hereto as Exhibit A a statement show- 
ing the amount of this proposed rate increase, the method 
of computing same, and a comparative statement of sales 
and revenues by months for the twelve months immediately 
preceding and for the twelve months immediately succeed- 
ing September 1, 1954, the proposed effective date of this 
change in Rate Schedule herewith tendered for filing. 


Notice of this Supplement No. 3 to Texas Gas Corpora- 
tion’s Rate Schedule No. has been given to the Buyer, 
Texas Eastern Transmission Corporation, and to the Oil 
and Gas Division, Railroad Commission of Texas, by mail- 
ing a true copy to each of such parties by registered mail. 
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Communications with respect hereto should be sent to: 


John T. Ashford, Vice President 
Texas Gas Corporation 
Prudential Building 
Houston 25, Texas 

and 
William N. Bonner, Jr., General Counsel 
Texas Gas Corporation 
Prudential Building 
Houston 25, Texas 

Texas Gas Corporation 


By s/William N. Bonner, Jr. 
Witiram N. Bonner, Jr. 
General Counsel, 
Texas Gas Corporation 
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Tue StaTe or Texas 
County or Harris 


Wuuum N. Bonner, Jr., being first duly sworn, de- 
poses and says that he is General Counsel for Texas Gas 
CorporaTioN; that as such he has executed the fore- 
going for and on behalf of Texas Gas Corporation; that he 
is authorized to do so; and that the matters and facts set 
forth therein are true and correct to the best of his knowl- 
edge, information and belief. 

! s/William N. Bonner, Jr. 
Wri N. Borner, Jr. 


Subscribed and Sworn To before me this the 26th day of 
November, 1954. 


s/ALiceE Martin 
Notary Public in and for Harris 
County, Texas. 
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TEXAS GAS CORPORATION EXHIBIT A 
—_—_—————S— Page 1 
& PROJECTED PRODUCTION UNDER DEDICATED CONTRACTS WITH 
RESULTING TAX REIMBURSEMENT AND RATE CHANGE TO RECOVER 
REIMBURSEMENT ALLOCABLE TO TEXAS EASTERN TRANSMISSION COR PORATION 


Mcef @ Rate per Mcf 
14.65 Price tax reimburse- Amount of tax 


p. 8. i.a. per Mcf ment (Note 1) reimbursement 
Projected production under 
dedicated contracts for 
period from September 1, 
1954 through August 30, 1955: 
Al Brown 
Carnes Weaver 
Crown Central 
ulf Oil Corporation 
cCarthy Oil & Gas Corp. 
Phillips Petroleum Corp. 
Dan J. Harrison 
Texas Eastern Production 
Corporation - 100000 - 002460 
Continental Oil Company - 080000 . 001968 
Deep South Oil Company - 100000 . 002460 
Lloyd H. Smith - 100000 . 002460 
Standard Oil Co. of Texas - 100000 . 002460 


Total $. 001610 $22. 249. 22 
——— —S— ma 


Projected sales to Texas 
Eastern (Exhibit A, page 2) $.001610 $13,070.05 


8 x-cigntns of reimburse- 

nent to producers allocable 
to Texas Eastern $. 001409 $11, 436.29 
—_—_—_— ———— 


Price per Mcf to Texas Eastern 
before rate increase - 127000 


Price per Mcf to Texas Eastern 
effective September 1, 1954 $. 128409 


NOTE 1: Tax reimbursement rate per Mcf is based upon the tax increase 
(effective September 1, 1954) from 5, 72% to 9% or 3. 28% of market value. 
Five of the producers listed above are required to be reimbursed for 3/4ths 
of the increase. Rates per Mcf are thus determined: 


(3/4 x 3.28%) x $.08 = $.001968 
(3/4 x 3.28%) x $.10 = $.002460 


NOTE 2: Volumes purchased under dedicated contracts in excess of volumes 
sold to Texas Eastern are sold and delivered to Gulf States Utilities Company. 


BEST COPY AVAILABLE 


from the original bound volume 





TEXAS GAS CORPORATION 


RATE CHANGE EFFECTIVE SEPTEMBER 1, 1954 ‘ 
FOR SALE OF GAS TO TEXAS EASTERN TRANSMISSION CORPORATION . 


Mcf @ 4 

14, 65 Price { 

Year Month p. 3. i.a. per Mcf —_Amount 
1953 September 291, 758 $. 125000 $ 36,469.76 
October 432,058 . 125000 54, 007. 25 
‘November 367,855 . 127000 46,717.59 

‘December 390,801 . 127000 49,631.73 

@°* January 434,172 . 127000 55,139.84 . 

February 392, 122 . 127000 49,799.49 i 

‘March 344, 158 - 127000 43,708.07 } 

April 394, 403 . 127000 50, 089. 18 & 

May 438, 683 . 127000 55,712.74 i 

June 599, 386 . 127000 76, 122.02 “ 

July 670,770 .127000 85, 187.79 i 

August 697,779 . 127000 88, 617.93 

5,453,945 $ 691,203.39 ; 

‘September 668, 538 $. 128409* $ 85,846. 30 

October 700, 705 . 128409* 89, 976. 83 j 

November 666, 000 - 128409 85, 520. 39 : 

December 688, 200 . 128409* 88, 371.07 } 

@h955 January 688, 200 . 128409* 88, 371.07 
February 621, 600 . 128409" 79,819.03 
‘March 688, 200 . 128409% 88, 371.07 
April 666, 000 . 128409* 85, 520. 39 
May 688, 200 . 128409* 88, 371.07 
June 666, 000 . 128409* 85, 520. 39 
July 688, 200 . 128409* 88, 371.07 
August 688, 200 . 128409 88, 371.07 


8, 118, 043 


* See Exhibit A page 1 for price calculations 
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$1,042, 429.75 
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(Certificate of designation of Record pages 62 and 63 are 
identical to pages 60 and 61 and therefore are not re- 
produced. ) 
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BEFORE THE 
FEDERAL POWER COMMISSION 
Supplement No. 4 to 
Rate Schedule No. 1 
Filing date: 12-6-54 
Effective date: 1-6-55 (Periodic) 
Received Dec. 6—3:20 PM 54 
In the Matter of 
Texas Gas CoRPORATION 

Texas Gas Corporation, in accordance with the re- 
quirements of Section 154.94 of Subchapter E of the Fed- 
eral Power Commission’s Regulations under the Natural 
Gas Act and Order No. 174-A issued by the Federal Power 
Commission in Docket No. R-138, and while denying that 
the sale herein referred to is subject to the jurisdiction of 
the Federal Power Commission and reserving the rights 
and remedies heretofore reserved by it in its Rate Schedule 
No. , herewith files as Supplement No. 4 to said Rate 
Schedule No. this notice of a change in such Rate 
Schedule. 

This change in Rate Schedule is provided for in Article 
IX of the Gas Purchase Contract dated April 30, 1953, be- 
tween Texas Gas Corporation as Seller and Texas Eastern 
Transmission Corporation as Buyer heretofore filed with 
the Federal Power Commission as Texas Gas Corporation’s 
Rate Schedule No. . Under the terms of said Article 
IX, Texas Gas Corporation is entitled to receive a price of 
12.9¢ per MCF for gas sold under such Gas Purchase Con- 
tract and Rate Schedule for the period from November 1, 
1954, to November 1, 1955, plus tax reimbursement in the 
amount shown by Supplement No. 3 to such Rate Schedule 
No. , to which reference is here made. 
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The price of 12.9¢ per MCF for the period from No- 
vember 1, 1954, to November 1, 1955, and the other prices 
provided for in Article [IX of said Gas Purchase Contract 
and Rate Schedule, constitute an integral and continuing 
part of the consideration for said Gas Purchase Contract 
and Rate Schedule, and but for said total consideration, 
Texas Gas Corporation would not have committeed such gas 
for sale. The prices set forth in said Article IX were ar- 
rived at by bargaining at arm’s length between the parties 
with the intention that the gas would be sold over the term 
of the contract for the prices stipulated for each annual 
period, to the end that at the termination of the contract, 
the gas would have been sold for the weighted average of 
such prices. Any attempt to confine Texas Gas Corporation 
to the prices in effect under such Gas Purchase Contract 
on June 7, 1954, or to compel it to sell its gas at any price 
less than that payable in accordance with the terms and 
provisions of such contract would constitute a taking of its 
property without due process of law and without just 
compensation contrary to the Fifth Amendment of the Con- 
stitution of the United States. 


The price of 12.9¢ per MCF for the period from Novem- 
ber 1, 1954, to November 1, 1955, is a justifiable price and. 
is substantially less than many of the prices paid by other 
interstate pipe line companies to other sellers for gas pro- 
duced in the same Texas Railroad Commission District 
(District No. 3) and sold under substantially the same 
terms and conditions as are contained in the aforesaid Gas 
Purchase 
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Contract dated April 30, 1953, between Texas Gas Corpora- 
tion and Texas Eastern Transmission Corporation. For 
example, the Federal Power Commission has recently al- 
lowed sellers of the gas to Tennessee Gas Transmission 
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Company to put into effect as of September 1, 1954, changes 
in Rate Schedules for gas sold throughout Texas Railroad 
Commission District No. 3 whereby such sellers are now 
recelving a price of approximately 13.5¢ per MCF. In 
Docket No. G-2553, the Commission issued a Certificate of 
Public Convenience and Necessity to Ada Oil Company 
authorizing the sale and delivery of gas from the West 
Bernard Field, Wharton County, Texas, to Texas Illinois 
Natural Gas Pipeline Company at a price of 15¢ per MCF. 
The Commission has also accepted for filing Rate Schedules 
governing the sale of gas to Iroquois Gas Corporation from 
the Sheridan Field located in Colorado County, Texas, ef- 
fective November 1, 1954, at a then effective rate of 16.5¢ 
per MCF. 


In view of the fact that the Commission has not seen fit to 
suspend the aforementioned higher rates charged subse- 
quent to June 7, 1954, by other sellers for gas of sub- 
stantially the same quality sold in the same general area 
under substantially the same terms and conditions as are 
contained in the subject contract, it is respectfully sub- 
mitted that there could be no basis or justification for a 
finding by the Commission that this change in rates may be 
unjust, unreasonable, or otherwise unlawful. 
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Texas Gas Corporation proposes that this change in its 
Rate Schedule No. be made effective as of November 1, 
1954, and herewith makes application pursuant to Section 
154.98 of Subchapter E of the Commission’s Regulations 
for a waiver of the Commission’s notice requirements, and 
as grounds for such waiver, Texas Gas Corporation respect- 
fully represents that it has been unable to comply with such 
notice requirements due to the fact that it has only a limited 
number of personnel who are familiar with the Commis- 
sion’s rules and regulations, and such personnel have been 
continuously engaged since the issuance of Order No. 174+-A 
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in compiling information and data in connection with other 
proceedings before this Commission. 


There is attached hereto as Exhibit A a comparative 
statement of sales and revenues by months for the twelve 
months immediately preceding and for the twelve months 
immediately succeeding November 1, 1954, the proposed 
effective date of this change in Rate Schedule herewith ten- 
dered for filing. 


Notice of this Supplement No. 4 to Texas Gas Corpora- 
tion’s Rate Schedule No. has been given to the Buyer, 
Texas Eastern Transmission Corporation, and to the Oil 
and Gas Division, Railroad Commission of Texas, by mail- 
ing a true copy to each of such parties by registered mail. 


Communications with respect hereto should be sent to: 


68 
John T. Ashford, Vice President 
Texas Gas Corporation 
Prudential Building 
Houston 25, Texas 


William N. Bonner, Jr., General Counsel 
Texas Gas Corporation 
Prudential Building 
Houston 25, Texas 
Texas Gas CorPoraTION 
s/William N. Bonner, Jr. 
WriuiaM N. Bonner, JR. 
General Counsel, 
Texas Gas CorPoRATION 
69 
Tse State or TExas 
County or Harris 


William N. Bonner, Jr., being first duly sworn, deposes 
and says that he is General Counsel for Texas Gas Cor- 
poration; that as such he has executed the foregoing for 
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and on behalf of Texas Gas Corporation; that he is 
authorized to do so; and that the matters and facts set forth 
therein are true and correct to the best of his knowledge, 
information, and belief. 


s/William N. Bonner, Jr. 
WriuraM N. Bonner, JR. 


Subscribed and Sworn To before me this the 26th day 
of November, 1954. 


s/ALICE MartTIn 
Notary Public in and for Harris 
County, Texas. 


(SEAL) 
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TEXAS GAS CORPORATION EXHIBIT A 
PROJECTED PRODUCTION UNDER DEDICATED CONTRACTS WITH P#s¢ ! 
RESULTING TAX REIMBURSEMENT AND RATE CHANGE TO RECOVER 
% EIMBURSEMENT ALLOCABLE TO TEXAS EASTERN TRANSMISSION CORPORATION 
AND RATE CHANGE TO COVER CONTRACT PRICE INCREASE 
Mcf @ Rate per Mcf 
14.65 Price tax reimburse- Amount of tax 


—Pis-ia. per Mcf _ment (Note 1) reimbursement 
Projected production under 

dedicated contracts for period 

from September 1, 1954 through 

August 30, 1955: 
Al Brown 11.491 
Carnes Weaver 68,419 
Crown Central 274, 555 
Gulf Oil Corporation 140, 109 
McCarthy Oil & Gas Corp. 375, 152 
Phillips Petroleum Corp. 197,006 


Pan J. Harrison 


Texas Eastern Production 


Corporation 
' Continental Oil Company 
Deep South Oil Company 

' Lloyd H. Smith 


3, 660, 073 


73,174 
256, 225 
3,027, 325 
2, 790, 794 


- 100000 
- 080000 
- 100000 
- 100000 


180. 01 
504. 25 
7,447. 22 
6, 865, 35 


Standard Oil Co. of Texas 2,948,124 - 100000 7, 252. 39 


Total 13, 822, 447 $22, 249. 22 
——_— —EE=——— 


= 

Projected sales to Texas 
Eastern (Exhibit A, page 2) 8,118,043 $13,070.05 

=== —— 

Seven-ceights of reimburse- 
ment to producers allocable 
to Texas Eastern $11, 436. 29 
ice per Mcf to Texas 

Eastern before rate increase 


Price per Mcf to Texas Eastern 
effective September 1, 1954 


Price increase effective November 
1, 1954 - 002000 


$ . 130400 
eee 


NOTE 1: Tax reimbursement rate per Mcf is based upon the tax increase 
(effective September 1, 1954) from 5.72% to 9% or 3. 28% of market value. 
Five of the producers listed above are required to’be reimbursed for 
3/4ths of the increase. Rates per Mcf are thus determined: 


$. 001968 
$. 002460 


(3/4 x 3.28%) x $.08 
(3/4 x 3.28%) x $.10 


NOTE 2: Volumes purchased under dedicated contracts in excess of volumes 
sold to Texas Eastern are sold and delivered to Gulf State Utilities Company. 
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TEXAS GAS CORPORATION 


RATE CHANGES EFFECTIVE SEPTEMBER 1, 1954 AND NOVEMBER 1, 1954 
FOR SALE OF GAS TO TEXAS EASTERN TRANSMISSION COR PORATION 


Mctf @ 
14.65 Price 

Year Month p- s.i.a. per Mcf Amount 
1953 September 291, 758 $. 125000 $ 36, 469. 76 
October 432,058 - 125000 54, 007. 25 
November 367,855 - 127000 46,717. 59 
December 390,801 - 127000 49,631.73 
1954 January 434,172 - 127000 55, 139. 84 
February 392, 122 - 127000 49,799.49 
March 344, 158 - 127000 43, 708.07 
April 394, 403 . 127000 50, 089. 18 
May 438,683 - 127000 55, 712.74 
June 599, 386 - 127000 76, 122.02 
July 670,770 - 127000 85, 187.79 
August 697, 779 - 127000 88,617.93 
5.453.945 $ 691,203. 39 
Septernber 668, 538 $. 128409 $ 85, 846. 30 
October 700, 705 - 128409 89, 976.83 
November 666, 000 - 130409 86, 852. 39 
December 688, 200 - 130409% 89, 747.47 
1955 January 688, 200 - 130409 89, 747.47 
February 621,600 - 130409* 81,062. 23 
March 688, 200 - 130409% 89, 747.47 
April 666, 000 - 130409* 86, 852. 39 
May 688, 200 - 130409% 89, 747.47 
June 666, 000 - 130409 86, 852. 39 
July 688, 200 - 130409% 89, 747. 47 
August 688, 200 - 130409* 89, 747.47 
8, 118,043 $1,055, 927.35 


* See Exhibit A, page 1 for price calculations. 
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(Certificate of designation of Record pages 72 and 73 are 
identical to pages 70 and 71 and therefore are not re- 
produced. ) 
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FEDERAL POWER COMMISSION 
WASHINGTON 25 
March 10, 1955 
Texas Gas Corporation 
Prudential Building 
Houston 25, Texas 


Gentlemen: 

This is to advise you that the rate filings listed at the 
bottom of this letter have been accepted for filing, that 
notice is hereby waived to permit such rate schedule to 
be effective as of the date of filing or such later date as 
requested, as shown below. 

In the event that any of the documents comprising the 
listed rate schedules contain provisions for future auto- 
matic adjustments in rates and charges based upon new 
or increased taxes, prices paid for gas by or to others, 
price re-determination provisions, or any similar provi- 
sion, your attention is directed to the fact that such pro- 
visions, when invoked to change the effective rates and 
charges, will constitute a change in such rates and charges 
within the meaning of Section 4(d) of the Natural Gas Act 
and Section 154.94 of the Commission’s Regulations under 
such Act as promulgated by this Commission’s Order No. 
174-B. The Act and the Commission’s rules require that 
such changes be filed with the Commission not more than 
90 nor less than 30 days prior to the proposed effective 
date thereof. 

This acceptance for filing shall not be construed as a 
waiver of the requirements of Section 7 of the Natural Gas 
Act, as amended; nor shall it be construed as constituting 
approval of any rate, charge, classification, or any rule, 
regulation or practice affecting such rate or service con- 
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tained in the rate filing; nor shall such acceptance be 
deemed as recognition of any claimed contractual right or 
obligation associated therewith; and such acceptance is 
without prejudice to any findings or orders which have 
been or may hereafter be made by the Commission in any 
proceeding now pending or hereafter instituted by or 
against your company. 


By direction of the Commission. 


Leon M. Fuquay 
Secretary 
Rates 
RJM :rhm 
-2-55 
Date of 


Description of Letter of Rate Schedule Effective 
Document Transmittal Designation Date 


Texas Gas Corporation 
Contract 4-30-53 11-30-54 F.P.C. Gas Rate Schedule No. 1 


Letter 6- 5-54 11-30-54 Supplement No. 1 to 
| F.P.C. Gas Rate Schedule No.1 — 


Letter 6-10-54 11-30-54 Supplement No, 2 to 
F.P.C. Gas Rate Schedule No.1 — 
Notice of 


Change Undated BOTS pee No. 3 to 
C. Gas Rate Schedule No.1 12-6-54* 
* Tax Increase 
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FEDERAL POWER COMMISSION 
WASHINGTON 25 


March 10, 1955 
Texas Gas Corporation 
Prudential Building 
Houston 25, Texas 


Gentlemen: 
This is to advise you that the rate filings listed at the 
bottom of this letter have been accepted for filing and 
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that such rate schedules have become effective on the dates 
shown, upon expiration of thirty days’ statutory notice. 


In the event that any of the documents comprising the 
listed rate schedules contain provisions for future auto- 
matic adjustments in rates and charges based upon new 
or increased taxes, prices paid for gas by or to others, price 
re-determination provisions, or any similar provision, your 
attention is directed to the fact that such provisions, when 
invoked to change the effective rates and charges, will con- 
stitute a change in such rates and charges within the mean- 
ing of Section 4(d) of the Natural Gas Act and Section 
154.94 of the Commission’s rules under such Act as pro- 
mulgated by this Commission’s Order No. 174-B. The Act 
and the Commission’s rules require that such changes be 
filed with the Commission not more than 90 nor less than 
30 days prior to the proposed effective date thereof. 


This acceptance for filing shall not be construed as a 
waiver of the requirements of Section 7 of the Natural Gas 
Act, as amended; nor shall it be construed as constituting 
approval of any rate, charge, classification, or any rule, 
regulation or practice affecting such rate or service con- 
tained in the rate filing; nor shall such acceptance be 
deemed as recognition of any claimed contractual right or 
obligation associated therewith; and such acceptance is 
without prejudice to any findings or orders which have 
been or may hereafter be made by the Commission in any 
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proceeding now pending or hereafter instituted by or 
against your company. 
Very truly yours, 


Leon M. Fueuvay 
Secretary 
Date of 


Description of Letter of Rate Schedule Effective 
Document Transmittal Designation Date 


Texas Gas Corporation 


Notice of 11-30-54 Supplement No. 4 to 
Change Undated F.P.C. Gas Rate Schedule No.1  1-6-55* 


* Periodic Increase 76 


BEFORE THE 
FEDERAL POWER COMMISSION 


Supplement No. 5 to 
F.P.C. Gas Rate Schedule No. 1 


Filing date: 11-15-55 
Effective date: 9-1-55 Supersedes Sup. 3 
Received Nov. 15—3:35 PM 755d 


In the Matter of 


Texas Gas CoRPORATION 
Change in Rate Schedule 


Texas Gas Corporation, hereinafter referred to as ‘‘Sel- 
ler’’, while denying that the sale herein referred to is sub- 
ject to the jurisdiction of the Federal Power Commission, 
and reserving the right to pursue any and all rights and 
remedies which it may have relating to the asserted juris- 
diction of the Federal Power Commission, files herewith 
this Supplement No. 5 to its F.P.C. Gas Rate Schedule No. 
1 covering the sale of gas to Texas Eastern Transmission 
Corporation from the Stowell, Big Hill and Fannett fields 
in Jefferson County, Texas; the East Mayes, South Mayes, 
Stowell and East Jackson Pasture fields in Chambers 
County, Texas; and the North Port Neches and West Port 
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Neches fields in Orange County, Texas, under contract 
dated April 30, 1953, as amended. 


The subject contract has heretofore been filed by Seller 
with the Commission, and the Commission by letter dated 
March 10, 1955 accepted said contract for filing and desig. 
nated same as Seller’s F.P.C. Gas Rate Schedule No. 1. 
By the same letter and an additional letter dated March 
10, 1955, the Commission also accepted for filing Supple- 
ments Nos. 1 through 4 inclusive to such Rate Schedule 
No. 1. Seller’s said F.P.C. Gas Rate Schedule, as so sup- 
plemented, and the Commission’s acceptance thereof are 
hereby incorporated herein by reference for all purposes. 
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This Supplement No. 5 to Seller’s F.P.C. Gas Rate 
Schedule No. 1 is filed for the purpose of reflecting a reduc- 
tion in the amount Seller will receive under the subject 
contract, resulting from the statutory reduction as of Sep- 
tember 1, 1955, in the rate of the Texas occupation tax on 
the business or occupation of producing gas from 9% of the 
market value of the gas as and when produced to 8% of 
such market value, and the operation of such reduction in 
tax rate upon the tax reimbursement to which Seller is 
entitled under said contract. Reference is made to Sup- 
plement No. 4 to Seller’s F.P.C. Gas Rate Schedule No. 1 
setting forth fully the contractual bases for the said tax 
reimbursement and the proposed reduced rate. 

There is attached hereto as Exhibit A a statement show- 
ing the amount of this proposed rate reduction, the method 
of computing same, and a comparative statement of sales 
and revenues by months for the twelve months immediately 
preceding and for the twelve months immediately succeed- 
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ing September 1, 1955, which is the proposed effective 
date of this change in rate. 


Communications with respect hereto should be sent to: 


John L. Buvens, Vice President 
Texas Gas Corporation 
Prudential Building 

Houston 25, Texas 


Texas Gas CorRPoRATION 


By: Joun L. Buvens 
Vice President 
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THe Strate or Texas 
County or Harris 


John L. Buvens, being first duly sworn, deposes and says 
that he is Vice President of Texas Gas Corporation; that 
as such he executed the foregoing Supplement No. 5 to 
Texas Gas Corporation’s F.P.C. Gas Rate Schedule No. 1 
for and on behalf of Texas Gas Corporation, that he is 
authorized to do so and that the matters and facts set 
forth therein are true and correct to the best of his knowl- 
edge, information and belief. 


Joun L. Buvens 


Subscribed and sworn to before me this 2nd day of 
November, 1955. 


Auice Murray 
Notary Public in and for Harris 
County, Texas. 
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EXHIBIT A 
TEXAS GAS CORPORATION HECEIVE) Page 1 
PROJECTED PRODUCTION UNDER DEDICATED CONTRACTS WITH ; 
RESULTING TAX REIMBURSEMENT AND RATE CHANGE TO RECOVER REDUCED 


Gemounsesent ALLOCABLE TO TEXAS EASTERN TRAP PSS PPRFORATION 
F.P.C. GAS RATE SCHEDULE NO, 
“CCERAL POWER COMM Sih, 
Mcf @ Rate per Mcf 
14. 65 Price tax reimburse- Amount of tax 





p--8.i.a. per Mcf ment (Note 1) reimobursemer 
Projected production under 


dedicated contracts for period 
from September 1, 1955 through 
August 31, 1956: 





Al Brown 4,350 $ - $ - $ - 
Carnes Weaver 74,250 - ~ - 
Crown Central Petroleum Co. 284, 592 - - = 
Gulf Oil Corporation 322,914 - - - 
McCarthy Oil & Gas Corp. 146, 904 - - - 
@eninips Petroleum Corp. 348, 156 - - - 
Dan J. Harrison 1,529,116 - - ~ 
Texas Eastern Production Corp. - - - - 
Continental Oil Company 404, 427 - 100000 - 001539 622. 41 
Deep South Oil Company 4, 947, 582 - 100000 - 001710 8, 460. 37 
Lloyd H. Smith 3, 152, 982 - 100000 - 001710 5, 391. 60 
Standard Oil Co. of Texas 2, 353, 842 - 100000 . 001710 4, 025, 07 
Total 13,569,115 £ 001363 18, 499. 45 
Projected sales to Texas Eastern 
(Exhibit A, page 2) 6, 957, 611 $ 001363 £ 9,483.22 
Seven-eights of reimbursement 
to producers allocable to 
@ xas Eastern 6, 957, 611 $. 001193 $ 8, 297. 82 
ice per Mcf to Texas Eastern 
before allocable reimbursement $. 129000 
Price per Mcf to Texas Eastern 
effective September 1, 1955 
(Price per Mcf August 31, 1955 
$. 130409) $.130193 ; 


NOTE 1: Tax reimbursement rate per Mcf is based upon the tax increase 
(effective September 1, 1954) from 5.72% to 9% and tax decrease 
(effective September 1, 1955) from 9% to 8% for a net percentage increase 
of 2.28% of market value. Four of the producers listed above are 
required to be reimbursed for 3/4ths of the net increase, Rates per Mcf 
are thus determined: 

(3/4 x % 28%) x.$. 10 = $.00171 for all except Continental 
1374 x2 28%) x($ 10 — $.01 compression charge) = $. 001539 : 
for Continental 


NOTE 2: Volumes purchased under dedicated contracts in excess of volumes 
sold to Texas Eastern are sold and delivered to Gulf States Utilities Company. 





RECEIVE) 
TEXAS GAS CORPORATION 
RATE CHANGE EFFECTIVE SEPTE 1, 1955 
FOR SALE OF GAS TO TEXAS EASTERN T PROPORATION 
FLP.C., GAS RATE SCHEDULE .NQ, - — 


os! 


Mcef @ Price 
14. 65 per 
Month p. 8. i. a. Mcf . Amount 


September 668, 538 $. 127000 $ 84,904, 33 
October 700, 705 - 127000 88, 989. 54 
November 672,095 . 127000 85, 356. 06 
December 126,965 - 127000 1/ 16, 124. 56 
December 672, 967 . 128409 — 86, 415, 02 


January 116,205 - 128409 2/ 14,921. 77 
604, 262 - 130409 — 78,801.20 

75,550. 89 

82, 312. 86 

100, 686, 44 

90, 325. 84 

76, 122. 60 

61, 308. 40 


38,828.24 
z, 588, 570 $980, 647.75 


September 285, 611 .130193 4/ $ 37,184.55 
October 372, 000 - 130193 48, 431. 80 
Noverdber 360, 000 - 130193 46,869.48 
December 572,000 - 130193 74,470. 40 


682, 000 - 130193 88, 791. 63 
638, 000 - 130193 83,063. 13 
682, 000 - 130193 88, 791. 63 
660, 000 - 130193 85, 927. 38 
682, 000 - 130193 88,791. 63 
660, 000 - 130193 85,927. 38 
682, 000 - 130193 88, 791. 62 


682, 000 - 130193 88, 791. 62 


6, 957,611 $905, 832. 25 


I/ Effective date of rate increase December 6, 1954 per Supplement No. 3. 

2/ Effective date of rate increase January 6, 1955 per Supplement No. 4. 

3/ Effective July 15, 1955 and for period of 150 days thereafter, daily deliveries 
reduced by 10,000 Mcf as an operating arrangement. 

4/ See Exhibit A, Page 1 for price calculation. 
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BEFORE THE 
FEDERAL POWER COMMISSION 


Supplement No. 6 to 
F.P.C. Gas Rate Schedule No. 1 
Filing date: 11-15-55 
Effective date: 12-16-55 Supersedes Sup. 4 
(Received Nov. 15—3:35 PM ’55) 
In the Matter of 
Texas Gas CoRPoRATION 
Change in Rate Schedule 


Texas Gas Corporation, hereinafter referred to as ‘‘Sel- 
ler’’, in accordance with the requirements of Section 154.94 
of Subchapter E of the Federal Power Commission’s Regu- 
lations under the Natural Gas Act and Order No. 174B 
issued by the Federal Power Commission in Docket Nos. 
R-137 and R-138, and while denying that the sale herein 
referred to is subject to the jurisdiction of the Federal 
Power Commission and reserving the right to pursue any 
and all rights and remedies which it may have relating to 
the asserted jurisdiction of the Federal Power Commission, 
files herewith as Supplement No. 6 to its F.P.C. Gas Rate 
Schedule No. 1 this notice of a change in such Rate Sched- 
ule. 


This change in Rate Schedule is provided for in Article 
IX of the Gas Purchase Contract dated April 30, 1953, as 
amended, between Seller and Texas Eastern Transmission 
Corporation, as Buyer, covering the sale and purchase of 
gas from the Stowell, Big Hill and Fannett fields in Jeffer- 
son County, Texas; the East Mayes, South Mayes, Stowell 
and East Jackson Pasture fields in Chambers County, 
Texas; and the North Port Neches and West Port Neches 
fields in Orange County, Texas, which Gas Purchase Con- 
tract has heretofore been accepted for filing by the Fed- 
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eral Power Commission as Seller’s F.P.C. Gas Rate Sched- 
ule No. 1. The Commission has also 
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accepted for filing Supplements Nos. 1 through 4 inclusive 
to such Rate Schedule No. 1. Seller’s said F.P.C. Gas 
Rate Schedule, as so supplemented, and the Commission’s 
acceptance thereof by two letters each dated March 10, 
1955, are hereby incorporated herein by reference for all 
purposes. In addition, there is hereby incorporated herein 
by reference for all purposes, Supplement No. 5 to said 
F.P.C. Gas Rate Schedule No. 1, which said Supplement 
has been filed by Seller contemporaneously herewith. 


Under the terms of the said Article 1X of said Gas Pur- 
chase Contract and Rate Schedule, Seller is entitled to 
recelve a price of 13.1e per MCF for gas sold under such 
Gas Purchase Contract and Rate Schedule for the period 
from November 1, 1955 to November 1, 1956, plus tax 
reimbursement in the amount shown by Supplement No. 5 
to such Rate Schedule No. 1. 


The price of 13.1¢c per MCF for the period from Novem- 
ber 1, 1955 to November 1, 1956, and the other prices includ- 
ing tax reimbursement provided for in Article IX of said 
Gas Purchase Contract and Rate Schedule, constitute an 
integral and continuing part of the consideration for said 
Gas Purchase Contract and Rate Schedule, and but for 
said total consideration, Seller would not have committed 
such gas for sale. The prices set forth in said Article IX 
were arrived at by bargaining at arm’s length between the 
parties with the intention that the gas would be sold under 
the term of the contract for the prices stipulated for each 
annual period, to the end that at the termination of the 
contract, the gas would have been sold for the weighted 
average of such prices. Any attempt to compel Seller to 
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sell its gas at any price less than that payable in accord- 
ance with the terms and provisions of 
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such contract would constitute a taking of its property 
without due process of law and without just compensation 
contrary to the Fifth Amendment of the Constitution of 
the United States. 


The price of 13.1le per MCF exclusive of tax reimburse- 
ment for the period from November 1, 1955 to November 1, 
1956, is a justifiable price and is substantially less than 
many of the prices paid by other interstate pipeline com- 
panies to other sellers for gas produced in the same Texas 
Railroad Commission District (District No. 3) and sold 
under substantially the same terms and conditions as are 
contained in the aforesaid Gas Purchase Contract dated 
April 30, 1953, as amended. For example, Texas Illinois 
Natural Gas Pipeline Company is now paying 15c per 
MCF and Tennessee Gas Transmission Company is now 
paying in excess of 13.37¢ per MCF for gas purchased from 
numerous fields in said District, such prices being exclu- 
sive of tax reimbursement. 


The foregoing examples are submitted as proof that the 
proposed increase is substantially below the current value 
of gas sold from this pricing area. To deny Seller the pro- 
posed price increase would be to discriminate unnecessarily 
against Seller; likewise, there can be no basis or justifica- 
tion for a finding by the Commission that this change in 
rate may be unjust, unreasonable or otherwise unlawful. 
Seller is advised that the Commission has already ap- 
proved without suspension rate increases identical to that 
covered hereby for other sellers to Texas Eastern Trans- 
mission Corporation in the same immediate area. 
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The attention of the Commission is respectfully directed 
to the fact that this increase in rate is a ‘‘periodic in- 
crease’’, identical in nature and amount to the increase in 
rate contained in Supplement No. 4 to Seller’s F.P.C. Gas 
Rate Schedule No. 1, heretofore accepted for filing by the 
Commission. 


There is attached hereto as Exhibit A a comparative 
statement of sales and revenues by months for the 12 
months immediately preceding and for the 12 months im- 
mediately succeeding November 1, 1955, which is the pro- 
posed effective date of this change in Rate Schedule here- 
with tendered for filing. 


Notice of this Supplement No. 6 to Seller’s F.P.C. Gas 
Rate Schedule No. 1 has been given to the Buyer, Texas 
Eastern Transmission Corporation, and to the Railroad 
Commission of Texas, by mailing a true copy to each of 
such parties by registered mail. 


Communications with respect hereto should be sent to: 


John L. Buvens, Vice President 
Texas Gas Corporation 
Prudential Building 

Houston 25, Texas 


Texas Gas CorRPoRATION 
By: Joun L. Buvens 
Vice President 


Tue Strate or Texas 
County oF Harris 


John L. Buvens, being first duly sworn, deposes and says 
that he is Vice President of Texas Gas Corporation; that 
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ee Me any eee eee 
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as such he executed the foregoing Supplement No. 6 to 
Texas Gas Corporation’s F.P.C. Gas Rate Schedule No. 1 
for and on behalf of Texas Gas Corporation, that he is 
authorized to do so and that the matters and facts set forth 
therein are true and correct to the best of his knowledge, 
information and belief. 

Joun L. Buvens 


Subscribed and sworn to before me this 2nd day of 
November, 1955. 


AuicE Murray, 
Notary Public in and for Harris 
County, Texas. 








Besa pe EXHIBIT A 
TEXAS GAS CORPORATION “* °° “Page 1 
PROJECTED PRODUCTION UNDER DEDICATED CONTRACTS WITH 
ULTING TAX REIMSURSEMENT AND RATE CHANGE TO RECOVER REDUCED 
IMBURSEMENT ALLOCABLE TO TEXAS EASTERN” MISSION CORPORATION 
AND RATE CHANGE TO COVER CONTRACT RRIGE, INCREASE 
F.P.C, GAS RATE SCHEDULE NO, } 


Mcf @ Rate per Mcf 
14,65 Price tax reimburse- Amount of tax 
—P8:i8- perMcf ment (Note })_ seimbursement 
Projected production under 
dedicated contracts for period 
from September 1, 1955 through 
August 31, 1956: 


Al Brown 4,350 $ - $ = $ - 
Carnes Weaver 74,250 - - 
~rown Central Petroleum Co. 284, 592 - - - 
lf Oil Corporation 322,914 - - 
McCarthy Oil & Gas Corp. 146, 904 - - ~ 
Phillips Petroleum Corp. 348, 156 - - - 
Dan J. Harrison 1,529,116 - ~ - 
Texas Eastern Production Corp. - - = = 
Continental Oil Company 404, 427 - 100000 - 001539 622. 41 
Deep South Oil Company 4, 947, 582 . 100000 . 001710 8, 460, 37 
Lloyd H. Smith 3, 152, 982 - 100000 - 001740 5, 391. 60 
Standard Oil Co. of Texas 2, 353, 842 - 100000 - 001710 4,025. 07 
13,569, 115 001363 $18, 499.45 


Projected sales to Texas 
Eastern (Exhibit A, page 2) 6, 957, 611 £ 001363 F 9, 483.22 


Seven-eights of reimbursement 
oroducers allocable to 


@es Eastern 6,957,611 $..001193 $ 8,297. 82 
Price per Mcf to Texas Eastern 
before allocable reimbursement - 129000 
Price per Mcf to Texas Eastern 
effective September 1, 1955 . 130193 
Price increase effective November 1, 1955 - 002000 
Price per Mcf to Texas Eastern 
effective November 1, 1955 - 132193 


NOTE 1: Tax reimbursement rate per Mcf is based upon the tax increase (effective 
September 1, 1954) from 5.72% to 9% and tax decrease (effective September 1, 1955) 
from 9% to 8% for a net percentage increase of 2.28% of market value. Four of the 
producers listed above are required to be reimbursed for 3/4the of the net increase. 
Rates per Mcf are thus determined: 

(3/4 x 2. 28%) x $. 10 = $. 00171 for all except Continental 
(3/4 x 2.28%) x($. 10 — $.01 compression charge) = $. 001539 for Continental 


NOTE 2: Volumes purchased under dedicated contracts in excess of volumes sold to 
Texae Eastern are sold and delivered to Gulf States Utilities Company. 


Page 2 
TEXAS GAS CORPORATION Reo ee eR ren 


RATE CHANGES EFFECTIVE SEPTEMBER 1, 1955 AND 
FOR SALE OF GAS TO TEXAS EASTERN TRANSMISSION CORPORATION 


F.P.C, GAS RATE SCHEDULE Nioy (5 3 35 py 


“COER aL 
Mcf @ Price 
14, 65 per 
Month p. 8. i.a. Mcf Amount 


September 668, 538 $. 127000 $ 84, 904. 33 
October 700, 705 - 127000 88,989. 54 
November 672,095 - 127000 85, 356. 06 
December 126, 965 - 127000 1/ 16, 124. 56 
December 672, 967 - 128409 — 86, 415. 02 


116,205 - 128409 2/ 14, 921.77 
604, 202 - 130409 — 78,801.20 
579, 338 - 130409 75,550. 89 
631, 190 - 130409 82, 312. 86 
772, 082 - 130409 100, 686. 44 
692, 635 - 130409 90, 325. 84 
583, 72237 - 130409 76, 122. 60 
470, 124- - 130409 61, 308. 40 
297, 742 - 130409 38, 828.24 


2, 588, 570 $980, 647.75 


4 
September 285, 611 - 130193 4/ 37, 184.55 


October 372,000 - 130193 5/ 48, 431. 80 
November 360, 000 - 132193 = 47, 589.48 
December 572,000 ~ 132193 75, 614.40 


January 682, 000 - 132193 90, 155. 63 
February 638,000 - 132193 84, 339. 13 
March 682, 000 - 132193 90, 155. 63 
April 660, 000 - 132193 87, 247. 38 
May 682, 000 - 132193 90, 155. 63 
June 660, 000 - 132193 87, 247. 38 
July 682, 000 - 132193 90, 155.63 
August 682, 000 - 132193 90, 155. 63 


6,957, 611 $918, 432. 27 
l/ Effective date of rate increase December 6, 1954 per Sapplement No. 3. 
2/ Effective date of rate increase January 6, 1955 per Supplement No. 4. 


3/ Effective July 15, 1955 and for period of 150 days thereafter, daily deliveries 
reduced by 10,000 Mcf as an operating arrangement. 


4/ Proposed effective date of rate decrease September 1, 1955 per Supplement 
No. 5. See Exhibit A, page 1 for price calculation. 


5/ See Exhibit A, page 1 for price calculation, 
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88 
In Account with. 
Texas Gas CoRPORATION 


Prudential Building 
Houston 25, Texas 


Invoice No. C 8-20 
August 31, 1954 
(9-13-54) 


Texas Eastern Transmission Corporation 
P. O. Box 1612 
Shreveport 94, Louisiana 


We charge your account .....0..2.2.......--0-. $88,617.93 


Natural Gas delivered to you in accordance with the Pro- 
visions of Contract dated April 30, 1953, during the month 
of August, 1954; 


GOT TTS ME ee OT oa enscccccoeeaneesesientanana! $88,617.93 


FEDERAL POWER COMMISSION 
WASHINGTON 25 


December 12, 1955 
Texas Gas Corporation 
Prudential Building 
Houston 25, Texas 


Gentlemen: 


This is to advise you that the rate filings listed at the 
bottom of this letter have been accepted for filing, that 
notice is hereby waived and that such rate schedules shall 
be effective as of the dates shown. 


In the event that any of the documents comprising the 
listed rate schedules contain provisions for future automatic 


83 


(89) 


adjustments in rates and charges based upon new or in- 
creased taxes, prices paid for gas by or to others, price re- 
determination provisions, or any similar provision, your 
attention is directed to the fact that such provisions, when 
invoked to change the effective rates and charges, will con- 
stitute a change in such rates and charges within the mean- 
ing of Section 4(d) of the Natural Gas Act and Section 
154.94 of the Commission’s Regulations under such Act as 
promulgated by this Commission’s Order No. 174-B. The 
Act and the Commission’s Rules require that such changes 
be filed with the Commission not more than 90 days nor 
less than 30 days prior to the proposed effective date there- 
of, 


This acceptance for filing shall not be construed as a 
waiver of the requirements of Section 7 of the Natural Gas 
Act, as amended; nor shall it be construed as constituting 
approval of any rate, charge, classification, or any rule, 
regulation or practice affecting such rate or service con- 
tained in the rate filing; nor shall such acceptance be 
deemed as recognition of any claimed contractual right 
or obligation associated therewith; and such acceptance 
is without prejudice to any findings or orders which have 
been or may hereafter be made by the Commission in any 
proceedings now pending or hereafter instituted by or 
against your company. 


In future correspondence with the Commission concern- 
ing the rate schedules listed below, please refer to the FPC 
Gas Rate Schedule designation furnished you herwith, in- 
cluding the name of the independent producer and the sup- 
plement and/or the rate schedule numbers. 


By the direction of the Commission. 


Lron M. Fuevay 
Secretary 





— - en eee 
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Rate Schedule Designation 
Texas Gas Corporation 


Description of Date of Letter F.P.C. Gas Rate seppeentent a 
Document of Transmittal Schedule No. Date 


Notice of Change— 11-2-55 1 5 9-1-55 
Undated 


(Tax decrease) 
90 


FEDERAL POWER COMMISSION 
WASHINGTON 25 


December 12, 1955 
Texas Gas Corporation 
Prudential Building 
Houston 25, Texas 


Gentlemen : 

This is to advise you that the rate filings listed at the 
bottom of this letter have been accepted for filing and that 
such rate schedules have become effective on the dates 
shown, upon expiration of 30 days’ statutory notice. 


In the event that any of the documents comprising the 
listed rate schedules contain provisions for future auto- 
matic adjustments in rates and charges based upon new 
or increased taxes, prices paid for gas by or to others, 
price re-determination provisions, or any similar provi- 
sion, your attention is directed to the fact that such pro- 
visions, when invoked to change the effective rates and 
charges, will constitute a change in such rates and charges 
within the meaning of Section 4(d) of the Natural Gas 
Act and Section 154.94 of the Commission’s Regulations 
under such Act as promulgated by this Commission’s Order 
No. 174-B. The Act and the Commission’s Rules require 
that such changes be filed with the Commission not more 
than 90 days nor less than 30 days prior to the proposed 
effective date thereof. 
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This acceptance for filing shall not be construed as a 
waiver of the requirements of Section 7 of the Natural Gas 
Act, as amended; nor shall it be construed as constituting 
approval of any rate, charge, classification, or any rule, 
regulation or practice affecting such rate or service con- 
tained in the rate filing; nor shall such acceptance be 
deemed as recognition of any claimed contractual right or 
obligation associated therewith; and such acceptance is 
without prejudice to any findings or orders which have 
been or may hereafter be made by the Commission in any 
proceeding now pending or hereafter instituted by or 
against your company. 


In future correspondence with the Commission concern- 
ing the rate schedules listed below, please refer to the 
FPC Gas Rate Schedule designation furnished you here- 
with, including the name of the independent producer and 
the supplement and/or the rate schedule numbers. 


Very truly yours, 


Leon M. Fuevay 
Secretary 


Rate Schedule Designation 
Texas Gas Corporation 


Description of Date of Letter F.P.C.Gas Rate Supplement Biaeee 
Document of Transmittal Schedule No. No. Date 


Notice of Change— 11-2-55 1 6 12-16-55 
Undated 


(Periodic Increase) 
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TEXAS GAS CORPORATION 
Prudential Building 
Houston 25 


August 31, 1956 
Mr. Leon M. Fuquay, Secretary 
Federal Power Commission 
Washington 25, D.C. 


Dear Mr. Fuquay: 


Pursuant to the requirements of Section No. 154.94(e) 
of the Commission’s Order No. 174-B, as amended by Com- 
mission’s Order No. 188, Texas Gas Corporation herewith 
files this Supplement No. 7 to its F. P. C. Gas Rate Sched- 
ule No. 1 with respect to the contract between Texas Gas 
Corporation, as Seller, and Texas Eastern Transmission 
Corporation, as Buyer, dated April 30, 1953, as amended, 
covering gas produced from the Stowell, Big Hill and Fan- 
nett fields in Jefferson County, Texas; the Hast Mayes, 
South Mayes, Stowell and East Jackson Pasture fields in 
Chambers County, Texas; and the North Port Neches and 
West Port Neches fields in Orange County, Texas. 


Texas Gas Corporation specifically reserves the right to 
pursue any and all rights and remedies which it may have 
relating to the asserted jurisdiction by the Federal Power 
Commission, and this filing of an alleged change in rate is 
without prejudice to such rights. Texas Gas Corporation 
specifically denies that the change resulting from the pro- 
vision of said contract for tax reimbursement is a rate 
change within the meaning of the Natural Gas Act and as- 
serts that the entire price schedule for the entire life of the 
contract is the rate and schedule thereunder. 


This change in rate, if same constitutes a change in rate, 
is brought about by the decrease in the occupation tax on 
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gas production levied by the State of Texas, which decrease 
(from a rate of 8% to a rate of 7%) becomes effective Sep- 
tember 1, 1956. Accordingly, this change in rate is to 
take effect on September 1, 1956. 


The effect of this change in rate is shown by the follow- 
ing comparison of the price before and after the change: 


Price Tax Total Rate 
Per Reimbursement Per 
Date MCF Per MCF MCF 
August 31,1956 .131000 001193 132193 
September 1, 1956 .131000 .000788 131788 
92 


Sales for the 12 months ending July 31, 1956, were 6,142,351. 
Communications with respect hereto should be sent to: 


A. A. White, General Counsel 
Texas Gas Corporation 
Prudential Building 

Houston 25, Texas 


A correct copy of this change of rate filing has been 
mailed to Texas Eastern Transmission Corporation, 
Houston, Texas. 


Very truly yours, 
A. A. Waite 
AAW //ajm 
CC: Texas Eastern Transmission Corporation 
CC: Railroad Commission of Texas 


qe Ae, 3 oe, 4 ee, 2 ee, 6 ce | ee 8 ee ee, » eee lel, lik tis—wl 
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FEDERAL POWER COMMISSION 
WASHINGTON 25 


December 4, 1956 


Mr. A. A. White, General Counsel 
Prudential Building 
Houston 25, Texas 


Gentlemen: 


This is to advise you that the rate filings listed at the 
bottom of this letter have been accepted for filing, that 
notice is hereby waived and that such rate schedules shall 
be effective as of the dates shown. 


In the event that any of the documents comprising the 
listed rate schedules contain provisions for future auto- 
matic adjustments in rates and charges based upon new or 
increased taxes, prices paid for gas by or to others, price 
re-determination provisions, or any similar provision, your 
attention is directed to the fact that such provisions, when 
invoked to change the effective rates and charges, will 
constitute a change in such rates and charges within the 
meaning of Section 4(d) of the Natural Gas Act and Sec- 
tion 154.94 of the Commission’s Regulations under such 
Act as promulgated by this Commission’s Order No. 174-B. 
The Act and the Commission’s Rules require that such 
changes be filed with the Commission not more than 90 
days nor later than 30 days prior to the proposed effective 
date thereof. 


This acceptance for filing shall not be construed as a 
waiver of the requirements of Section 7 of the Natural Gas 
Act, as amended; nor shall it be construed as constituting 
approval of any rate, charge, classification, or any rule, 
regulation or practice affecting such rate or service con- 
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tained in the rate filing; nor shall such acceptance be 
deemed as recognition of any claimed contractual right or 
obligation associated therewith; and such acceptance is 
without prejudice to any findings or orders which have 
been or may hereafter be made by the Commission in any 
proceeding now pending or hereafter instituted by or 
against your company. 

In future correspondence with the Commission concern- 
ing the rate schedules listed below, please refer to the 
FPC Gas Rate Schedule designation furnished you here- 
with, including the name of the independent producer and 
the rate schedule and supplement numbers. 


By direction of the Commission. 
Leon M. Fuquay 
Secretary 
Rate Schedule Designation 
Texas Gas Corporation 


Description of Date of Letter F.P.C.Gas Rate Su aa Effecti 
een of Transmittal Schedule No. a f Date a 


Notice of Change, — 1 7 9-1-56 
8-31-56 
94 
BEFORE THE 
FEDERAL POWER COMMISSION 
In the Matter of 


Texas Gas CorPORATION 


Supplement No. 8 to 
F. P. C. Gas Rate Schedule No. 1 
Filing date: 10-24-56 


Effective date: Suspended 
Received Oct. 24—12:44 PM ’56 


Change in Rate Schedule 
Texas Gas Corporation, hereinafter referred ‘to as 
‘Seller’’, in accordance with the requirements of Section 
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154.94 of Subchapter E of the Federal Power Commis- 
sion’s Regulations under the Natural Gas Act and Order 
No. 174-B issued by the Federal Power Commission, and 
while denying that the sale herein referred to is subject to 
the jurisdiction of the Federal Power Commission, files 
herewith as Supplement No. 8 to its F.P.C. Gas Rate Sched- 
ule No. 1 this notice of a change in such Rate Schedule. 


This change in Rate Schedule is provided for in Article 
IX of the Gas Purchase Contract dated April 30, 1953, as 
amended, between Seller and Texas Eastern Transmission 
Corporation, as Buyer, covering the sale and purchase of 
gas from the Stowell, Big Hill and Fannett Fields in Jef- 
ferson County, Texas; the East Mayes, South Mayes, 
Stowell and East Jackson Pasture Fields in Chambers 
County, Texas; and the North Port Neches and West Port 
Neches Fields in Orange County, Texas, which Gas Pur- 
chase Contract has heretofore been accepted for filing by 
the Federal Power Commission as Seller’s F.P.C. Gas 
Rate Schedule No. 1. The Commission has accepted for 
filing Supplements Nos. 1 through 6 inclusive to such Rate 
Schedule No. 1. Seller’s 
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said F.P.C. Gas Rate Schedule, as so supplemented, and the 
Commission’s acceptance thereof by two letters each dated 
March 10, 1955, and two letters each dated December 12, 
1955, are hereby incorporated herein by reference for all 
purposes. In addition, there is hereby incorporated herein 
by reference for all purposes, Supplement No. 7 to said 
F.P.C. Gas Rate Schedule No. 1, which said Supplement was 
filed by Seller under date of August 31, 1956, and for which 
acceptance has not to date been received. 


Under the terms of the said Article IX of said Gas Pur- 
chase Contract and Rate Schedule, Seller is entitled to re- 
ceive a price of 13.3c per MCF for gas sold under such Gas 
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Purchase Contract and Rate Schedule for the period from 
November 1, 1956 to November 1, 1957, plus tax reimburse- 
ment in the amount shown by Supplement No. 7 to such 
Rate Schedule No. 1. 


The price of 13.3e per MCF for the period from Novem- 
ber 1, 1956 to November 1, 1957, and the other prices, in- 
cluding tax reimbursement provided for in Article IX of 
said Gas Purchase Contract and Rate Schedule, constitute 
an integral and continuing part of the consideration for said 
Gas Purchase Contract and Rate Schedule, and but for said 
total consideration, Seller would not have committed such 
gas for sale. The prices set forth in Article IX were ar- 
rived at by bargaining at arm’s length between the parties 
with the intention that the gas would be sold under the 
term of the contract for the prices stipulated for each 
annual period, to the end that at the termination of the con- 
tract the gas would have been sold for the weighted average 
of such prices. Any attempt to compel Seller to sell its gas 
at any price less than that payable in accordance with the 
terms and provisions of such contract 
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would constitute a taking of its property without due pro- 
cess of law and without just compensation, contrary to the 
Fifth Amendment of the Constitution of the United States. 


The price of 13.3c per MCF exclusive of tax reimbuse- 
ment for the period from November 1, 1956 to November 1, 
1957 is a justifiable price and is substantially less than 
many of the prices paid by other interstate pipeline com- 
panies to other sellers for gas produced in the same Texas 
Railroad Commission District (District No. 3) and sold 
under terms and conditions less favorable to sellers than 
are those contained in the aforesaid Gas Purchase Contract 
dated April 30, 1953, as amended. For example, Stanolind 
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Oil and Gas Company is now receiving 15.46¢ per MCF and 
The Texas Company is now receiving 15.57¢ per MCF from 
fields in said District, such prices being exclusive of tax 
reimbursement, though both of such companies are direct 
sellers to such interstate pipelines, while Seller herein has 
rendered a more extensive gathering service with respect 
to the gas purchased by it before its sale and delivery to 
Texas Kastern Transmission Corporation. 


The foregoing examples are submitted as proof that the 
proposed increase is substantially below the current value 
of gas sold from this pricing area. To deny Seller the pro- 
posed price increase would be to discriminate unnecessarily 
against Seller; likewise, there can be no basis or justifica- 
tion for a finding by the Commission that this change in rate 
may be unjust, unreasonable or otherwise unlawful. 


The attention of the Commission is respectfully directed 
to the fact that this increase in rate is a ‘‘periodic in- 
crease’’; identical in nature and amount to the increase in 
rate contained in Supplement No. 4 and in Supplement No. 
6 to Seller’s F.P.C. Gas Rate Schedule No. 1, heretofore 
accepted for filing by the Commission. 
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There is attached hereto as Exhibit A a comparative 
statement of sales and revenues by months for the 12 
months immediately preceding and for the 12 months im- 
mediately succeeding November 1, 1956, which is the pro- 
posed effective date of this change in Rate Schedule here 
with tendered for filing. 


Notice of this Supplement No. 8 to Seller’s F.P.C. Gas 
Rate Schedule No. 1 has been given to Buyer, Texas East- 
ern Transmission Corporation, and to the Railroad Com- 
mission of Texas, by mailing a true copy to each of such 
parties. 
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Communications with respect hereto should be sent to: 


A. A. White, General Counsel and Secretary 
Texas Gas Corporation 
Prudential Building 
Houston 25, Texas 
and 
John L. Buvens, Vice President 
Texas Gas Corporation 
Prudential Building 
Houston 25, Texas 


Texas Gas CoRPORATION 


By: John L. Buvens 
Joun L. Buvens 
Vice President 
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Tue State or TEXAS 
County or Harris 


John L. Buvens, being first duly sworn, deposes and says 
that he is Vice President of Texas Gas Corporation, that 
as such he executed the foregoing Supplement No. 8 to 
Texas Gas Corporation’s F.P.C. Gas Rate Schedule No. 1 
for and on behalf of Texas Gas Corporation, that he is 
authorized to do so and that the matters and facts set forth 
therein are true and correct to the best of his knowledge, 
information and belief. 


John L. Buvens 
Joun L. Buvens 


Subscribed and Sworn To before me this 23rd day of 
October, 1956. 
Betty MrssersMItH 
Notary Public in and for Harris 
County, Texas. 
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TEXAS GAS COR PORATION 
PROJECTED PRODUCTION UNDER DEDICATED CONTRACTS 
TO SHOW TAX REIMBURSEMENT AND RATE CHANGE 


Rate per 
Mef tax Amount 
reimburse- of tax 
Mecf @ Price ment reimburse- : 


14.65 psia per Mcf (Note 1) ment 


Projected production under 
dedicated contracts for period 
from November 1, 1956 through 
October 31, 1957: 
Carnes Weaver 71,616 
Crown Central Petroleum Co. 320, 292 
Gulf Oil Corporation 228, 624 
cCarthy Oil & Gas Corporation 294, 720 
Girne Petroleum Corporation 116, 664 
Dan J. Harrison 132, 300 - 
Continental Oil Company 326, 640 - 100000 
Deep South Oil Company 4,006, 992 - 100000 
Lloyd H. Smith 3,572, 268 - 105833 
Standard Oil Co. of Texas 3,825,024 - 105000 


12,895, 140 

== 
Projected sales to Texas Eastern 8,030,000 

——_———_ 
Seven-eights of reimbursement to 


producers allocable to Texas 
Eastern 8,030, 000 
———— 


@- per Mef to Texas Eastern 
fore tax 


Price per Mcf to Texas Eastern 
including tax effective September 
1, 1956 . 131788 


Price increase effective November 
1, 1956 . 002000 


$. 133788 
—== 


Tax reimbursement rate per Mcf is based upon the tax increase from 5. 72% to 
7% (effective September 1, 1956) for a net percentage increase of 1.28% of market | 
value. Four of the producers listed above are required to be reimbursed for 75% | 
of the net increase. Rates per Mcf are thus determined: 

(75% x 1.28%) x Price = Tax rate per Mcf (except Continental) 

(75% x 1.28%) x (Price — 1¢ Compression) = Tax rate per Mcf for Continental, | 





| TEXAS GAS CORPORATION 
RATE CHANGE EFFECTIVE NOVEMBER 1, 1956, UNDER CONTRACT 
FOR SALE OF GAS TO TEXAS EASTERN TRANSMISSION COR PORATION 


Mef @ 
14. 65 Price per 
Month psia —_Mcf —Amount_ 


November 325, 961 $. 130193 $42, 437. 84 
December 519, 842 es ic ) 68, 357. 24 


January 608, 241 . 132193 80, 405. 20 
February 576,615 . 132193 76, 224, 47 
March 678,110 - 132193 89,641. 40 
April 471, 844 - 132193 62, 374. 47 
May 732, 883 - 132193 96, 882. 00 
June 676, 982 - 132193 89,492, 28 
July 667,785 - 132193 88,276. 50 
August 672,606 - 132193 88,913. 80 
September 636, 417 . 131788 83, 872. 12 
October 682,000 - 131788 89, 879. 42 
November 660,000 . 133788 88, 300. 08 
December 682,000 - 133788 91,243. 42 


January 682,000 - 133788 91,243. 42 
February 616,000 - 133788 82,413. 41 
March 682,000 . 133788 91,243. 42 
April 660,000 . 133788 88, 300. 08 
May 682, 000 . 133788 91, 243. 42 
June 660,000 . 133788 88, 300. 08 
July 682,000 - 133788 91,243, 42 
August 682,000 - 133788 91,243. 42 
September 660,000 - 133788 88, 300. 08 
October 682,000 . 133788 91,243. 42 


« See Exhibit A, page } for price calculation, 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioner: Jerome K. Kuykendall, Chair- 
man; Seaborn L. Digby, Frederick Stueck, William R. 
Connole and Arthur Kline. 


In the Matter of 
Texas Gas CorPORATION 
Docket No. G-11514 


Order suspending proposed change in rates 
(Issued November 23, 1956) 


Texas Gas Corporation (Texas Gas) on October 24, 1956, 
tendered for filing a proposed change in its presently effec- 
tive rate schedule, for sales of natural gas subject to the 
jurisdiction of the Commission. The proposed change, 


which constitutes an increased rate is contained in the fol- 
lowing designated filing. 
Rate Schedule Effective 
Description Purchaser Designation Date1 


Notice of Change, Texas Eastern Trans- Supplement No. Nov. 
Undated mission Corporation 8 to Texas Gas’s 24, 1956 
FPC Gas Rate 
Schedule No, 1 


21 The stated effective date is the first day after expiration of the re- 
quired thirty days notice, or the effective date proposed by Texas Gas, 
if later. 

The increased rates and charges proposed in the afore- 
said filing have not been shown to be justified, and may be 
unjust, unreasonable, unduly discriminatory, or prefer- 
ential, or otherwise unlawful. 


The Commission finds: 


It is necessary and proper in the public interest and to 
aid in the enforcement of the provisions of the Natural Gas 
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Act that the Commission enter upon a hearing concerning 
the lawfulness of the said proposed change and that the 
above-designated supplement be suspended and the use 
thereof deferred as hereinafter ordered. 


102 
The Commission orders: 


(A) Pursuant to the authority contained in Sections 4 
and 15 of the Natural Gas Act and the Commission’s Gen- 
eral Rules and Regulations [18 CFR, Chapter IJ, a public 
hearing be held upon a date to be fixed by notice from the 
Secretary concerning the lawfulness of said proposed 
change in rates and charges; and, pending such hearing 
and decision thereon, the above-designated supplement be 
and the same hereby is suspended and the use thereof de- 
ferred until April 24, 1957 and until such further time as it 
is made effective in the manner prescribed by the Natural 
Gas Act. 


(B) Neither the supplement hereby suspended, nor the 
rate schedule sought to be altered thereby shall be changed 
until this proceeding has been disposed of or until the 
period of suspension has expired, unless otherwise ordered 
by the Commission. 


(C) Interested State commissions may participate as 
provided by Sections 1.8 and 1.37 (f) of the Commission’s 
Rules of Practice and Procedure [18 CFR 1.8 and 1.37 (f)]. 


By the Commission. Commissioner Digby dissenting. 


Leon M. Fuquay, 
Leon M. Fuquay, 
Secretary. 
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BEFORE THE 
FEDERAL POWER COMMISSION 


In the Matter of 
Texas Gas CoRPORATION 


Supplement No. 8 to 
F.P.C. Gas Rate Schedule No. 1 


Received Dec. 20—10:34 AM ’55 
Application for Rehearing 


Comes now Texas Gas Corporation (hereinafter referred 
to as “Texas Gas’), being an aggrieved party, and, pur- 
suant to the provisions of Section 19(a) of the Natural 
Gas Act and Section 1.34 of the Commission’s Rules of 
Practice and Procedure, hereby applies for rehearing of 
the Commission’s ‘‘Order Suspending Proposed Change 


in Rates’’, issued herein on November 23, 1956. In support 
of this application for rehearing, Texas Gas respectfully 
shows: 


I. 


Under letter of transmittal dated November 30, 1954, 
Texas Gas filed as a rate schedule with the Commission its 
contract with Texas Eastern Transmission Corporation, 
dated April 30, 1953, covering the sale of gas from the 
Stowell, Big Hill and Fannett Fields in Jefferson County, 
Texas; the East Mayes, South Mayes, Stowell and East 
Jackson Pasture Fields in Chambers County, Texas, and 
the North Port Neches and West Port Neches Fields in 
Orange County, Texas. Also transmitted forfiling as a 
part of the rate schedule with said letter of November 30, 
1954, were Supplements No. 5 and No. 6 to such Texas Gas 
FPC Gas Rate Schedule No. 1, which were accepted for fil- 
ing 
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by two letters, each dated December 12, 1955. 


The Commission has accepted for filing Supplements 
Nos. 1 through 6, inclusive, to such Rate Schedule No. 1. 
Texas Gas’ said FPC Gas Rate Schedule No. 1 as so sup- 
plemented, and the Commission’s acceptance thereof by 
two letters, each dated March 10, 1955, and two letters, each 
dated December 12, 1955, are incorporated herein by 
reference for all purposes. In addition there is hereby in- 
corporated herein by reference for all purposes Supple- 
ment No. 7 to said FPC Gas Rate Schedule No. 1, which 
said Supplement was filed by Texas Gas under date of 
August 31, 1956, and for which acceptance by the Com- 
mission was dated December 4, 1956. 


Under letter of transmittal dated October 23, 1956, Texas 
Gas caused to be filed with the Commission Supplement No. 
8 to such FPC Gas Rate Schedule No. 1 under compulsion 


of Order No. 174-B and without admitting the validity of 
such Order, Texas Gas filed with the Commission a Notice 
of “Change” to its FPC Gas Rate Schedule No. 1, such 
**Change’’ to become effective under the price provisions 
of such contract on November 24, 1956. 


On November 23, 1956, the Commission issued its Order 
complained of herein designating said Notice of ‘‘Change’’ 
as Supplement No. 8 to the Rate Schedule involved, and 
suspending such Supplement until April 24, 1957. 


IT. 


Said Order issued herein on November 23, 1956, is in- 
valid and unlawful, and exceeds the Commission’s authority 
under the Natural Gas Act, the Administrative Procedure 
Act, and the Commission’s own Rules and Regulations, 
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and deprives Texas Gas of its property without due process 
of law, for the following reasons: 


1. The contract for the sale of gas to Texas Eastern 
Transmission Company, together with the Supplements 
thereto which have been designated as Texas Gas FPC Gas 
Rate Schedule No. 1, with Supplements 1 through 8, re- 
spectively, is a complete and indivisible entity and all of its 
terms must be treated together as an initial rate schedule. 
The entire contract sets forth a single total price, subject 
to periodic adjustments specifically provided therein, for 
which Texas Gas has agreed to sell its gas and which the 
purchaser has agreed to pay for such gas. The acceptance 
of such contract for filing as Texas Gas’ rate schedule by 
the Commission can properly be construed only as an ac- 
ceptance of the entire contract and not merely the portion 
relating to the first component of a total price. Hence, 
Texas Gas’ entire gas sales contract is its initial rate 
schedule. The Commission has no authority under the 
Natural Gas Act to suspend any part of the rate contained 
in an initial rate schedule. Nor does the Commission have 
any authority under the Natural Gas Act to reduce an 
initial rate schedule, in whole or in part, without notice and 
hearing and without a finding, after a hearing, that such 
part of the rate or the contract is unjust, unreasonable, un- 
duly discriminatory, or preferential. No such notice, hear- 
ing, or finding preceded the issuance of the order here in- 
volved and the order is, therefore, invalid and without law- 
ful authority. 


2. In suspending a portion of the total price provided 
in such gas sale contract the Commission purported to act 
pursuant to Section 4 of the 
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Natural Gas Act, but such section does not authorize the 
suspension of any part of an initial rate schedule. Such 
section permits the suspension of only a “change” in rate or 
a ‘‘new schedule’’. In the case of the rate schedule here 
involved, the adjustment in price which is the subject of 
the suspension order constitutes neither a “change’’ in rate 
nor a ‘‘new schedule’”’ but is merely a part of Texas Gas’ 
initial rate set out in its initial rate schedule and is not 
subject to suspension under the provisions of Section 4 (e) 
of the Natural Gas Act. Such is clearly the effect of the 
recent decisions of the Supreme Court of the United States 
in United Gas Pipe Line Co. v. Mobile Gas Service Corp., 
76 S. Ct. 373 (1956), and Federal Power Commission v. 
Sierra Pacific Power Co., 76 8. Ct. 368 (1956). 


3. In the Mobile and Sierra eases, cited above, the Su- 
preme Court held that the Natural Gas Act does not em- 
power a natural gas company unilaterally to change its 
sale contract on file with the Federal Power Commission, 
and made it clear that the Commission itself may modify 
such a contract only upon a determination, after hearing, 
that the contract is unjust, unreasonable, unduly discrimina- 
tory, or preferential. This principle thus established ren- 
ders invalid the Commission’s Section 4 (e) suspension 
order here involved, which modified Texas Gas’ contract, 
as supplemented, without a hearing and determination 
that Texas Gas’ Gas Sale Contract is subject to any such 
infirmity. 


4, The action of the Commission in suspending a portion 
of the contract price applicable to its gas and in denying 
Texas Gas the right to receive such portion without notice 
and hearing not only constitutes a violation of the 
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Natural Gas Act and an abuse of the Commission’s au- 
thority under the Act, but is arbitrary and capricious and 
deprives Texas Gas of its property without due process of 
law contrary to the Fifth Amendment of the Constitution 
of the United States. 


5. The Commission’s order is apparently based on the 
misconception that only the first component of the total 
price provided in a contract filed as a rate schedule is the 
‘‘initial rate”, and that any subsequent component of price 
or adjustment of price provided in the contract is a 
‘‘change” and can be suspended by the Commission. This 
analysis conflicts with the express terms of the Natural Gas 
Act which contemplates the right to include plural prices 
or price adjustments in an initial rate schedule filing. In 
this regard Section 4 (c) provides that every natural gas 
company shall file with the Commission ‘‘schedules show- 
ing all rates and charges for any transportation or sale 
subject to the jurisdiction of the Commission. ...’’ Follow- 
ing this recognition of plural prices for a single sale, the 
Act clearly provides that the suspension authority set out 
in Section 4 (e) shall operate only against a ‘‘new sched- 
ule”, and not against any part of a schedule previously filed 
under Section 4 (c). 


6. The contract here involved and all of its provisions, 
when field, became the initial rate schedule. No notice is 
required under Section 4 (d) of price adjustments provided 
for in the contract. The mere filing of the contract gives 
notice of these adjustments. Section 4 (d) of the Natural 
Gas Act only requires the giving of notice of any ‘‘change 
...made...in any rate... or contract....’’ An increase 
provided for in the contract is not a ‘‘change made in 
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the cotnract’’. The contract has not been changed, but re- 
mains as it was when filed as a rate schedule. 


7. The Commission itself has recognized this limitation 
on its authority by incorporating in its Rules and Regula- 
tions (Sections 2.4 and 2.52) the provision that, “An initial 
rate schedule cannot be suspended’’. Moreover, the same 
sections of the Commission’s Rules and Regulations affirma- 
tively set out the Commission’s suspension power as fol- 
lows: “The Commission can suspend any new schedule 
making any change in an existing filed rate schedule. .. .”’ 
Since neither of the price adjustments which are the sub- 
ject of the suspension order here involved is in any sense a 
‘‘new schedule”’’ or a ‘‘change” in the filed rate schedule, 
but each is, rather, an integral part of the previously filed 
rate schedule, the order is in conflict with the Commission’s 
own general Rules and Regulations and is, therefore, in- 
valid. 


8. The Commission itself has recognized that the entirety 
of Texas Gas’ Gas Sale Contract, as supplemented, includ- 
ing all components of price therein provided, shall con- 
stitute its filed intial rate schedule by defining“ Rate Sched- 
ule” in Section 154.93 of its Rules and Regulations (Order 
Nos. 174-A and 174-B) as meaning ‘‘the basis contract and 
all supplements or agreements amendatory thereof... .”’ 
Such definition obviously makes all parts of the contract a 
single ‘‘rate schedule’’, which is not subject to suspension 
when filed as an initial rate schedule. The Commission may 
have purported to act herein under the terms of Section 
154.94 (c) of its Rules and Regulations, but on any basis its 
action and order violate the express provisions of Sections 
4 
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and 5 and of the Natural Gas Act in that they nullify a part 
of Texas Gas’ original filed rate schedule, arbitrarily and 
without notice or hearing of any kind. Moreover, even said 
Section 154.94 (ce) contemplates only that, ‘‘The operation 
of any provision of the rate schedule providing for future 
or periodic changes in the rate ... shall constitute a change 
in rate schedule’’. Such is not the case here. Texas Gas 
seeks to make effective the exact rate provided for in each 
contract or rate schedule itself, not to change any rate or 
charge provided for in such contract or rate schedule. But 
if said Section 154.94 (c) be construed otherwise, it is in 
violation of the terms of the Natural Gas Act. 


9. By its invalid and unlawful assumption of authority 
the Commission in this proceeding seeks to escape the 
burden of proof imposed upon it by Section 5 (a) of the 


Natural Gas Act and would compel Texas Gas to assume the 
Section 4 (e) burden of proof in order to defend the price 
provisions of its inztzal rate schedules, all contrary to the 
Natural Gas Act, Section 7 (c) of the Administrative Pro- 
cedure Act, and the procedural due process requirements 
of the Fifth Amendment to the Constitution of the United 
States. This unlawful attempt to shift the burden of proof 
is expressely condemned in Colorado Interstate Gas Co. v. 
Federal Power Commission, 142 F. 2d 943, 954 (10th Cir. 
1944), where the Court said that prices stipulated in a con- 
tract which was entered into before the Commission as- 
serted jurisdiction “could be modified only after an ex- 
press finding of unreasonableness’’. See also Philadelphia 
Co. v. S.E. C., 175 F. 2d 808, 818 (1948). 


10. Assuming arguendo, that the Commission has the 
basic authority 
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to suspend Texas Gas’ price “change’’, the order here in- 
volved is nevertheless void because it does not comply with 
the requirement of Section 4 (e) of the Natural Gas Act 
that any such suspension order of the Commission must 
contain ‘‘a statement in writing of its reasons for such 
suspension. ...’’ In the order suspending Texas Gas’ price 
adjustments the Commission failed to set out any reason 
for such suspension, but merely stated that, ‘‘The increased 
rate and charges .. . may be unjust, unreasonable, unduly 
discriminatory or preferential, or otherwise unlawful”. 
Such statement in the order is patently no ‘‘statement ... 
of .:. reasons for ...suspension”’ of the particular price 
adjustment specified by Texas Gas, but constitutes rather 
an obvious admission that no reasons at all for suspension 
have been conceived by the Commission. To deal so frivol- 
ously with Texas Gas’ valuable property rights is not only 
to violate the express mandatory terms of the Natural Gas 
Act but to deprive Texas Gas of its property without due 
process of law. The requirement of reasons is clearly 
mandatory, and the failure of the Commission to comply 
with the statute renders its order invalid. See Amarillo- 
Borger Express, Inc. v. United States, 1388 F. Supp. 411 
(N. D. Tex., 1956); American Airlines, Inc., et al v. Civil 
Aeronautics Board, 235 F. 2d 845 (No. 13044, C.A.D.C. 
July, 1956) ; Dixie Carriers, Inc., et al v. United States, 143 
F. Supp. 844 (S. D. Tex., 1956). 


11. The Commission speaking through its regulations has 
in substance approved all rates in effect on and prior to 
June 7, 1954. The present Texas Gas rate, being Texas 
Gas’ FPC Gas Rate Schedule No. 1, as supplemented, being 
the gas sales contract of Texas Gas to Texas Eastern Trans- 
mission Cor- 
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poration, had the exact and identical escalation clause con- 
tained therein, and was in effect on June 7, 1954, at the 
time of such Commission order. Said gas rate schedule 
was approved for filing with the Commission March 10, 
1955, and said entire rate schedule with all of its escalation 
provisions was the initial rate as filed with the Commission. 


12. Under Section 4 (e) the natural gas company has the 
burden of proof to sustain a questioned increase in rate. 
The Commission, however, has the burden of proof in a pro- 
ceeding to change an existing rate. This should not be 4 
(e) proceeding but should be a 5 (a) proceeding, and the 
Commission, by its suspension order, is attempting to con- 
vert, what by its own Rules and Regulations, as well as the 
Law of the United States, is a burden on the Commission 
into a burden on the producer. The Commission, by its 


order, is attempting to force on the producer, Texas Gas, 
the obligation of changing the terms of its contracts, when 
in truth and in fact such contract is satisfactory to the pro- 
ducer. 


13. Under the terms of Texas Gas’ FPC Gas Rate Sched- 
ule No. 1, which is a contract between Texas Gas and Texas 
Eastern Transmission Corporation dated April 30, 1953, it 
is provided in Paragraph 9 of such contract that the price 
to be paid by buyer to seller for gas delivered to buyer 
under the terms of such agreement shall increase each year 
2 mils per MCF, beginning with an initial price of 12.5¢ 
per MCF from the date of initial delivery to November 1, 
1953. The increase in price for gas is automatic and is not 
based upon new or increased taxes, nor is it based upon 
prices paid for gas by or to others, nor is it based on a 
price re-determination provision in said contract, or any 
other 
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similar provision. Such increase is automatic and unaf- 
fected by any extraneous conditions not existing or pre- 
sented to the Commission at the time such rate schedule 
was accepted for filing by the Commission on March 10, 
1955. 


As a matter of fact, in such letter of March 10, 1955, ac- 
cepting Texas Gas’ FPC Gas Rate Schedule No. 1, it is 
provided: ‘‘In the event any of the documents comprising 
the listed rate schedules contain provisions for future auto- 
matic adjustments in rates and charges based upon new or 
increased taxes, prices paid for gas by or to others, price 
re-determination provisions, or any similar provision . 
will constitute a change in such rates and charges within 
the meaning of Section 4 (d) of the Natural Gas Act... .”’ 
The automatic adjustments in rates and charges therein 
described are those automatic accelerations in rates based 
upon extraneous facts and circumstances not contained in 
the rate schedule, and the existence of which can neither 
be reviewed nor determined at the time the initial rate 
schedule is filed with the Commission. 


14. The above and foregoing language contained in the 
letter authorizing and accepting for filing the schedule of 
rates of Texas Gas, excludes by implication rate schedules 
which are complete in their entirety at the time they are 
filed. Hence, at the time Texas Gas’ FPC Gas Rate Sched- 
ule No. I was accepted for filing on March 10, 1955, the rate 
schedule as set forth in Paragraph IX, subparagraph 1, of 
the contract of April 30, 1953, contained entirely the ac- 
celeration rate to be enforced under the terms of the con- 
tract. No extrinsic events need occur, other than the mere 
lapse of time itself which would operate to accelerate the 
present rate. Consequently, the Commission could fully 
pass upon 
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such rate with its escalation provisions as fully at the time 
the rate schedule was filed as can be done today. Indeed 
the public interest cannot be said to be adversely affected 
thereby as the Commission may always review a rate pre- 
viously accepted for filing but to do so must follow the pro- 
cedure designed by Section 5 (a) of the Act. 


15. The effect of suspending said rates by the Commis- 
sion under its Order of November 23, 1956, is in effect a de- 
crease in the rates provided by contract between Texas Gas 
and Texas Eastern Transmission Corporation, and can only 
be accomplished by a proceeding held pursuant to the terms 
of Section 5 (a) of the Natural Gas Act. The action of the 
Commission in suspending said rate, if permitted to go un- 
challenged, is in effect requiring the producer to rewrite 
his contract, or to prove that a contract he has agreed upon 
and which has been accepted for filing by the Commission, 
is still a fair and just contract. This is not understood to be 
the proper burden of the producer, rather it is a burden to 
be discharged by the Commission under Section 5 (a). 


16. The Gas Sales Contract of April 30, 1953 (Texas 
Gas’ FPC Gas Rate Schedule No. 1) when accepted for filing 
by the Commission on March 10, 1955, became the effective 
Rate Schedule governing the sale of gas between Texas 
Gas and Texas Eastern Transmission Corporation as of the 
date of filing such Rate Schedule, all of which was directed 
by the Commission. If the contract of April 30, 1953, was 
to become effective when accepted for filing by the Commis- 
sion, it was effective as to all of its provisions and terms. 
In addition to being a Rate Schedule, the Gas Sales Con- 
tract was a private contract 
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between Texas Gas and Texas Eastern Transmission Cor- 
poration and its dignity as a private contract was none the 
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less lower in stature because the subject matter involved 
the sales of natural gas. True, such contracts are subject 
to reasonable regulation, but the Commission is without 
power or authority to change the nature of the contract 
from a single, indivisible contract to a multiple, severable 
contract or force on the producer the continuing obligation 
of proving its contract valid. 


17. Since the Act does not require the producer to 
actually prove anew that a gas contract for a term of years 
is still valid as to its rates, it should follow with like force 
and effect that the Commission lacks the power and au- 
thority to divide the gas sales contract complete in all its 
terms into small segments when by the very provisions of 
such contract the segments are in truth self-operating pro- 
visions of the overall agreement. 


18. Assuming arguendo that the ‘‘periodic increase’’ as 
provided for in Paragraph IX of said Gas Purchase Con- 
tract and Rate Schedule, is a suspendable rate, the Com- 
mission has heretofore recognized by accepting for filing 
Supplement No. 4 and No. 6 to Texas Gas’ FPC Gas Rate 
Schedule No. 1, which were in every respect identical in 
nature and amount to the increase in rate contained in the 
increase sought by Supplement No. 8 to such Gas Sales 
Contract and Rate Schedule. In neither of said instances 
did the Commission see fit to suspend such rate, but on the 
contrary, accepted without question such ‘‘periodic in- 
ereases’’ for filing. Since the Commission has not set forth 
in specific language in its Order of November 23, 1956, 
suspending said Supple- 
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ment No. 8, the reasons therefor, the action of the Com- 
mission can only be interpreted as being capricious, 
arbitrary and discriminatory as to Texas Gas. 
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This application for rehearing is made without admitting 
that the Federal Power Commission has jurisdiction over 
either Texas Gas Corporation or the sales of gas here in- 
volved and without prejudice to its right to contest such 
asserted jurisdiction. 

WuererorE, Texas Gas Corporation requests that the 
Commission grant this application for rehearing of the 
order issued herein on November 23, 1956, and accord Texas 
Gas Corporation such other and further relief as appears 
appropriate. 


Respectfully submitted, 
Texas Gas CorPoraTION 


s/Joun L. Buvens 
Vice President 
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THE StaTeE OF TEXAS 
County or Harris 


Joun L. Buvens, being first duly sworn, deposes and says 
that he is Vice President of Texas Gas Corporation; that 
as such he executed the foregoing “Application for Re- 
hearing’’ for and on behalf of said Corporation; that he is 
authorized so to do; and that the matters and facts set 
forth therein are true and correct to the best of his know]l- 
edge, information and belief. 


s/John L. Buvens 
JoHN L. Buvens 


Subscribed and Sworn To before me this 19th day of 
December, 1956. 
s/AuLice Murray 
Notary Public in and for Harris 
County, Texas. 
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UNITER STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Jerome K. Kuykendall, Chair- 
man; Seaborn L. Digby, Frederick Stueck, William R. Con- 
nole and Arthur Kline. 


In the Matter of 
Texas Gas CorPORATION 
Docket No. G-11514 
Order Denying Application For Rehearing 
(Issued January 14, 1957) 


By order is issued November 23, 1956, in this proceeding 
an increased rate and charge proposed by Texas Gas Cor- 
poration (Texas Gas) in a filing designated as Supplement 
No. 8 to Texas Gas’s FPC Gas Rate Schedule No. 1 was 
suspended pursuant to the provisions of Section 4 (e) of the 
Natural Gas Act. The increased rate and charge, proposed 
by Texas Gas to become effective on November 24, 1956, 
for sales of natural gas to Texas Eastern Transmission 
Corporation, was suspended until April 24, 1957, and until 
such further time as made effective in the manner pre- 
scribed by the Act. Texas Gas filed, on December 20, 1956, 
an application for rehearing of the order issued November 
23. 


Texas Gas urges that the suspension order was unlaw- 
ful because (a) the increase involved is specifically pro- 
vided for by contract, and being part of an “indivisible 
entity’’ and part of an ‘‘initial rate schedule’’, the rate in- 
erease is not subject to suspension; (b) the order did not 
adequately state reasons for the suspension within the 
meaning of Section 4 (e) of the Act; and, (c) the order was 
capricious and arbitrary because two previous identical 
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periodic increases provided in the same contract were al- 
lowed to become effective without suspension. 


Texas Gas’s arguments are largely identical to those to 
which we have addressed ourselves in numerous orders 
within the past several weeks; e.g. In the Matter of Humble 
Ou & Refining Company, Docket No. G-11317, order issued 
December 27, 1956, In the Matters of Sun Oil Company, 
Docket Nos. G-11287, et al., order issued December 21, 1956, 
In the Matter of Arkansas Fuel Oil Corporation (Opera- 
tor), et al., Docket No. G-11327, order issued December 14, 
1956, In the Matter of Arankansas Louisiana Gas Company, 
Docket No. G-11294, order issued December 13, 1956, In the 
Matter 
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of Shell Oil Company, Docket Nos. G-11307, e¢ al., order is- 
sued December 13, 1956, In the Matter of The Atlantic Re- 
fining Company, Docket No. G-11202, order issued Decem- 
ber 7, 1956, In the Matters of H. J. Chavanne, Trustee, et al. 
and H. J. Chavanne, Trustee, Docket No. G-1196, order is- 
sued December 4, 1956, In the Matter of Sunray Mid-Con- 
tinent Oil Company, Docket No. G-11246, order issued No- 
vember 30, 1956, and In the Matters of Midstates Oil Cor- 
poration, Docket Nos. G-11039 and G-11081, order issued 
November 5, 1956. We adhere to the result and reasoning 
of these decisions. Rate increases provided for by an in- 
dependent producer’s gas sales contract may, when they 
mature, be suspended under the provisions of Section 4 of 
the Natural Gas Act. 


The decision in Mississippi Power & Light Co. v. Memphis 
Natural Gas Co., 162 F. 2d 388 (C.A., 5), cert. denied, 332 
U.S. 770, Mississippi River Fuel Corp. v. Federal Power 
Commission, 121 F. 2d 159 (C.A., 8), and Cities Service Gas 
Producing Co. v. Federal Power Commission, 322 F. 2d 159 
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(C.A. 10), cert. denied, 352 U.S. 911, establish that periodic 
or favored nations price increases are subject to suspension 
under the terms of the Act. Nor did our action in accept- 
ing Texas Gas’s contract for filing constitute approval of 
any of the terms of the contract. See Section 154.101 of the 
Commission’s Regulations under the Natural Gas Act and 
the decision in Siganl Ou and Gas Company v. Federal 
Power Commission, F.2d  (C.A., 3), filed November 20, 
1956. 


Texas Gas also contends that the suspension order does 
not comply with the requirement of Section 4 (e) of the Act 
as to findings in support of suspension. Section 4 (e) pro- 
vides that the Commission may suspend a new schedule 
“*** upon *** delivering to the natural-gas company af- 
fected thereby a statement in writing of its reasons for such 
suspension, ***.” The order sought to be reheard found 
that ‘‘[t]he increased rates and charges proposed in the 
aforesaid filing have not been shown to be justified, and 
may be unjust, unreasonable, unduly discriminatory, or pre- 
ferential, or otherwise unlawful.’’ We believe that the find- 
ing fully satisfies the requirement of Section 4 (e), albeit 
tentative language is used, particularly the word ‘‘may’’. 
A more conclusive finding in advance of a hearing and rec- 
ord would not be appropriate. In the only appellate case 
dealing directly with the subject, an order similar to that in 
question was held to sufficiently apprize the company of the 
fact of and the reasons for suspension, and to satisfy the 
statutory requirements. Phillips Petroleum Co. v. Federal 
Power Commission, 227 F. 2d 470, 474 (C.A., 10), ceré. 
denied, 350 U.S. 1005. 
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The last contention is that the suspension order is capri- 
cious and arbitrary because two previous periodic increases 
based on the same contract provision were not suspended, 
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as was the one in issue. This contention hardly reaches the 
merits of the action to which objection is taken. Nor is it 
alleged that we are precluded from suspending in this in- 
stance by past inaction. The only question is the propriety 
of the instant action, not that of absolute consistency with 
previous action or inaction. 


The Commission finds: 


The assignments of error and grounds for rehearing set 
forth no new facts and no principles of law which either 
were not fully considered by the Commission when it 
adopted said order, or which having been now considered 
warrant any change in, or modification of, such order. 


The Commission orders: 


The application for rehearing filed December 20, 1956, 
concerning the order issued November 23, 1956, in this 
Docket No. G-11514, is hereby denied. 


By the Commission Commissioner Digby dissenting. 


Leon M. Fvuavay, 
Secretary. 
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‘BRIEF FOR PETITIONER TEXAS GAS CORPORATION 


IN THE 


Dnited States Court of Appeals 


For tae Districr or CoLtumsBia Crecurr 


No. 13,751 


Texas Gas Corporation, Petitioner, 


Vv. 


Frpera, Power Commission, Respondent 


“Rawiowrok Orders of the Eederal:Powsr (Commission 


$02 Texas National Bank Bailing 
Houston 2; Texas © 


“Jouw. 7T. Muzr, Jz, Esq.” 
8a Fifteenth eas N. vw 





STATEMENT OF QUESTION PRESENTED 


Whether the Federal Power Commission purporting to 
act under Section 4 of the Natural Gas Act (15 U.S. C. 
§ 717c) exceeded its authority under that Act by issuance 
of a suspension order where 


(1) no ‘‘change’’ within the meaning of Section 4 
had been made by ‘‘any natural gas company’’ party 
to the contract rate schedule affected by the said order, 


(2) there was no notice or opportuity to be heard 
prior to issuance of the order, 


(3) there had been no finding by the Commission, 
after hearing as provided in Section 5 of the Natural 
Gas Act (15 U. S. C. § 717d), that the contract terms 
were contrary to the public interest or unlawful, and 


(4) where the said order summarily altered the 
status quo established by the terms of the contract 
which had previously been filed with and accepted by 
the Commission as a rate schedule. 





SUBJECT INDEX 


Statement of Jurisdiction 
Statement of the Case 

Statute and Regulations Involved 
Statement of Points 

Argument 


1. The suspension order of the Commission entered 
November 23, 1956, was unlawfully issued, finally 
determines substantial property rights of peti- 
tioner, and is reviewable by this court pursuant to 
Section 19(b) of the Natural Gas Act (15 U.S. C. 
§ 717r(b)) 


. The action of the Commission by its order of 
November 23, 1956, in suspending the price pro- 
vided in petitioner’s contract gas rate schedule dis- 
regarded the terms of that contract between peti- 
tioner and Texas Eastern, summarily divided the 
gas purchase contract between petitioner and 
Texas Eastern which by its nature and terms is 
entire and indivisible into various segments or 
parts in complete disregard thereof, destroyed the 
status quo established by the contract and: unlaw- 
fully established a change in price different from 
that provided in the contract 


3. The action of the Commission in suspending in 
part the initial rate schedule of petitioner violates 
the provisions of Sections 4(d) and (e) and 5(a) of 
the Natural Gas Act (15 U.S. C. §§ 717c¢(d), (e), 
717d(a)) 


4, As the suspension order of the Commission could 
not lawfully be issued under Section 4 of the Nat- 
ural Gas Act (15 U.S. C. § 717c) and as the order 
was entered without notice and hearing, the action 
of the Commission in denying to petitioner the 
price as its initial rate schedule on file with the 
Commission is arbitrary and capricious and de- 
prives petitioner of property without due process 
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IN THE 


United States Court of Appeals 


For THE District oF CotumsBia CrrcuitT 





No. 13,751 





Texas Gas Corporation, Petitioner, 
v. 


FEpERAL Power Commission, Respondent 





Review of Orders of the Federal Power Commission 





BRIEF FOR PETITIONER TEXAS GAS CORPORATION 





STATEMENT OF JURISDICTION 


Petitioner, Texas Gas Corporation (hereinafter some- 
times called ‘‘Texas Gas’’), on October 24, 1956, under 
compulsion of the regulations of the Federal Power Com- 
mission (hereinafter sometimes called ‘‘Commission’’), 
filed with the Commission its Notice designated as Supple- 
ment No. 8 to Texas Gas Corporation’s FPC Gas Rate 
Schedule No. 1 previously filed with and accepted by the 
Commission (Tr. 94). This Notice advised the Commission 
that the contract identified as Texas Gas’ FPC Gas Rate 
Schedule No. 1 by its terms provided for a price for the 
period November 1, 1956 to November 1, 1957 which was 
2 mills higher than the previous twelve-month period. On 
November 23, 1956, the Commission issued its order in 
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Docket No. G-11514 suspending this contracted gas price 
(Tr. 101). On December 20, 1956, Texas Gas filed with the 
Commission its application for rehearing of this suspension 
order, complaining of said order, and pointing out numer- 
ous grounds wherein the Commission had erred in entering 
such an order (Tr. 103). By order issued January 14, 1957, 
the Commission denied said application for rehearing (Tr. 
117). On March 15, 1957, Texas Gas filed herein its peti- 
tion for review of the suspension order and order denying 
the petition for rehearing entered by the Commission. 
Texas Gas having been irreparably injured by these orders, 
this court has jurisdiction under the authority of Section 
19(b) of the Natural Gas Act (15 U.S. C.§ 717r(b)). Texas 
Gas filed its petition for review with this Court within the 
time allowed by the statute. 


STATEMENT OF THE CASE 
For a full understanding of petitioner’s brief and the 


points and arguments made herein, pertinent facts before 
the Commission and now before this Honorable Court are 
herein related. 


Under date of April 30, 1953, petitioner consummated 
a gas purchase contract with Texas Eastern Transmis- 
sion Corporation (hereinafter sometimes called ‘‘Texas 
Eastern’’), wherein Texas Gas agreed to sell and deliver 
to Texas Eastern certain gas produced from leases in the 
upper Texas Gulf Coast (Tr. 1). As can be seen from the 
terms of said gas purchase contract (Tr. 1), the contract 
involved the sale of gas gathered by petitioner from the 
Stowell, Big Hill and Fannett Fields in Jefferson County, 
Texas, the East Mayes, South Mayes, Stowell and East 
Jackson Pasture Fields in Chambers County, Texas, and 
the Port Neches and West Port Neches Fields in Orange 
County, Texas (Tr. 43-44). It is apparent from the very 
terms of said gas purchase contract that the same was 
entered into as a result of arms length bargaining between 
petitioner and Texas Hastern (Tr. 1, et seq.). 
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Under letter dated November 30, 1954, petitioner trans- 
mitted to the Commission for filing as an initial gas rate 
schedule its contract with Texas Eastern. This initial gas 
rate schedule was filed with the Commission December 6, 
1954 and identified as Texas Gas Corporation’s FPC Gas 
Rate Schedule No. 1 (hereinafter sometimes referred to as 
‘contract Gas Rate Schedule’’) (Tr. 1). Also transmitted 
for filing as a part of such initial rate schedule were Sup- 
plements Nos. 1, 2, 3 and 4 (Tr. 49, 53, 55 and 64). 


Supplements Nos. 1 and 2 were letter agreements be- 
tween Texas Gas and Texas Eastern modifying in certain 
respects the initial gas purchase contract between Texas 
Gas and Texas Eastern (Tr. 49, 53). 


Supplement No. 3 pertained to the increase in gas price 
in accordance with the terms of the contract Gas Rate 
Schedule by reason of the increase in Occupation Tax levied 
by the State of Texas on gas production (Tr. 55). 


Supplement No. 4 (Tr. 64) gave notice to the Commis- 
sion of the higher price which was effective for the period 
from November 1, 1954 to November 1, 1955, as provided 
in the contract Gas Rate Schedule. 


By letter dated March 10, 1955, the Commission advised 
Texas Gas that petitioner’s FPC Gas Rate Schedule No. 1 
and Supplements Nos. 1, 2 and 3 thereto, had been accepted 
for filing (Tr. 74). Also on March 10, 1955, but by sep- 
arate letter, the Commission advised petitioner that Sup- 
plement No. 4 to its FPC Gas Rate Schedule No. 1 had 
been accepted for filing (Tr. 75). 


On November 15, 1955, Texas Gas filed with the Commis- 
sion Supplement No. 5 to its contract Gas Rate Schedule 
(Tr. 76). This supplement reflected a reduction in the 
amount of revenue petitioner would receive under the terms 
of its contract Gas Rate Schedule by reason of the statutory 
reduction in the Texas Occupation Tax on gas production 
which was effective September 1, 1955. By letter dated 
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December 12, 1955, the Commission advised petitioner that 
Supplement No. 5 had been accepted for filing (Tr. 89). 


On November 15, 1955, Texas Gas also filed with the 
Commission Supplement No. 6 to its contract Gas Rate 
Schedule( Tr. 81) which, like Supplement No. 4, gave notice 
to the Commission of the higher price which was effective 
for the period November 1, 1955 to November 1, 1956 as 
provided in the said contract Gas Rate Schedule. By letter 
dated December 12, 1955, the Commission advised peti- 
tioner that Supplement No. 6 had been accepted for filing 
(Tr. 90). 


Supplement No. 7 was filed with the Commission on Sep- 
tember 6, 1956 (Tr. 91). This supplement gave notice of 
the tax reimbursement provisions contained in the contract 
Gas Rate Schedule and, like Supplement No. 5, reflected 
a further reduction in the Occupation Tax levied by the 
State of Texas on gas production which was effective Sep- 
tember 1, 1956 (Tr. 91). By letter dated December 4, 
1956 (Tr. 93), the Commission advised Texas Gas that Sup- 
plement No. 7 had been accepted for filing. 


Thus, Supplements Nos. 1, 2, 3, 4, 5, 6 and 7 were ac- 
cepted for filing by the Commission without hearing, sus- 
pension or question (Tr. 74, 75, 89, 90, 93). 


On October 24, 1956, Texas Gas filed with the Commis- 
sion Supplement No. 8 to its contract Gas Rate Schedule 
(Tr. 94). This supplement, which served the same purpose 
as did Supplement Nos. 4 and 6, gave notice to the Com- 
mission of the higher price which was effective for the 
period November 1, 1956 to November 1, 1957 as provided 
in the said contract Gas Rate Schedule. By order issued 
November 23, 1956 (Tr. 101), the Commission issued an 
order providing that a hearing be held at a date to be fixed 
by notice concerning the lawfulness of the proposed 
‘“change’’ in rates and, pending such hearing, suspending 
Supplement No. 8. 


_ Wie 
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On December 20, 1956, within the time provided by law, 
petitioner filed with the Commission an application for re- 
hearing to set aside the order of the Commission issued 
November 23, 1956 (Tr. 103). The application for rehear- 
ing was denied by the Commission in an order issued Janu- 
ary 14, 1957 (Tr. 117-119). 


This brief on behalf of petitioner in support of the peti- 
tion for review heretofore filed on March 15, 1957, attacks 
the action of the Commission in issuing its said suspension 
order of November 23, 1956, and the order denying appli- 
eation for rehearing entered by the Commission on Janu- 
ary 14, 1957. 


Petitioner has briefed four points germane to various 
objections in the petition for review. The first point, which 
admittedly anticipates an objection by the Commission, re- 
lates to the jurisdiction of this Court. The remaining 
three points are concerned with the invalidity of the Com- 
mission’s action in issuing the said suspension order. 


STATUTES AND REGULATIONS INVOLVED 


This proceeding involves Sections 4(c), (d) and (e), 
5(a) and 19(b) of the Natural Gas Act (15 U.S. C. §§ 717- 
e(c), (d) and (e), 717d(a) and 717r(b), and the following 
regulations of the Commission: Section 154.93 and 
154.94(c) of its Regulations under the Natural Gas Act 
and Section 2.4 of its Rules of Practice and Procedure. As 
these statutory and regulatory provisions are rather 
lengthy, they are set out in Appendix A, infra. 
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STATEMENT OF POINTS 


1. THe Suspension ORDER OF THE Commission ENTERED 
NovemBer 23, 1956, Was UntawF uty Issvep, Frvatty De- 
TERMINES SUBSTANTIAL Property Ricuts oF PETITIONER, AND 
Is RevrewasLe By Tuts Court Pursuant To Section 19(b) 
or THE Natura Gas Act (15 U.S. C. § 717r(b)). 


2. Tue AcTIon oF THE Commission By Its OrpER oF No- 
VEMBER 23, 1956, 1x SuSPENDING THE Price PRovipED IN 
Petirioner’s Contract Gas Rate ScHEDULE DISREGARDED 
THE TERMS OF THatT Contract BETWEEN PETITIONER AND 
Texas EasteRN, SumMaRILyY Divipep THE Gas PURCHASE 
Contract BETWEEN PETITIONER AND Texas EasTERN WHICH 
By Irs Nature anp Terms Is Entire anp InpivisisLeE Intro 
Various SEGMENTS OR Parts In ComMpLete DisrEGARD THERE- 
or, DESTROYED THE Status Quo EstasiisHep By THE Con- 
TRACT AND UNLAWFULLY EsTaBLISHED A CHANGE IN PRICE 
DirFereENT From THat PROVIDED IN THE CoNTRACT. 


3. Ture ACTION OF THE COMMISSION IN SUSPENDING IN Part 
THE InrTIAL Rate SCHEDULE OF PETITIONER VIOLATES THE 
Provisions oF Sections 4(d) anp (e) anD 5(a) oF THE Nat- 
uraL Gas Act (15 U.S. C. $§ 717¢(d), (e), 717d(a)). 


4. As THE SUSPENSION ORDER OF THE Commission CovuLpD 
Not LawFu..y Br Issvep Unper Section 4 oF THE NATIONAL 
Gas Act (15 U.S. C. §717c) anp as THE OrnDER Was En- 
TERED WitTHouT NoTicE AND HEARING, THE ACTION OF THE 
ComMMISSION IN DENYING TO PETITIONER THE PRICE PRovipeD 
tn Irs Inrrrau Rate ScHEDULE on Frrr Wirx tHE Commis- 
ston Is ARBITRARY AND Capricious AND Deprives PeEti- 
TIONER OF Property WirHovutT DvE Process or Law. 


= £. 
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SUMMARY OF ARGUMENT 


Pursuant to Section 4(c) of the Natural Gas Act (15 
U. S. C. $717e(e)), petitioner on December 6, 1954, filed 
with the Federal Power Commission its fifteen year gas 
sales contract dated April 30, 1953, with Texas Eastern 
Transmission Corporation. Said contract contained pro- 
visions for periodic graduations in price of 2 mills per 
Mef per year, with the price phase of 13.3¢ per Mef to be 
applicable beginning November 1, 1956. 


Petitioner contends that the status quo as to price or 
rate on November 1, 1956, under the provisions of the 
entire contract Gas Rate Schedule between petitioner and 
Texas Eastern was 13.3¢ per Mef; that the Commission 
by its order of suspension here put in question changed 
or altered that status quo by changing the rate from 13.3¢ 
(what it would have been under the contract) to a rate of 
13.1¢, which had not been contracted for by the parties; 
that said suspension order, by the very terms of Section 
4(e) of the Statute under which the Commission purported 
to act, finally disposed of and deprived petitioner of sub- 
stantial property for which it had contracted by the agree- 
ment dated April 30, 1953 and constituting Texas Gas 
Corporation’s FPC Gas Rate Schedule No. 1; that the 
order is not preliminary or procedural in character, but 
rather is an independent order which carves out, deals 
with and finally disposes of, beyond any possibility of re- 
view other than by this court in this proceeding, substantial 
property rights, and is, therefore, subject to review on the 
application of petitioner, the party aggrieved, under Sec- 
tion 19(b) of the Natural Gas Act (15 U.S. C. § 717r(b)), 
which does not limit the jurisdiction of this Court to the 
review of final orders of the Commission which dispose of 
the whole case on its merits. 


Petitioner further contends that the contract for a fifteen 
year period entered into between petitioner and Texas 
Eastern on April 30, 1953, is revealed on its face to be an 
entire contract in all of its features, including the price to 
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be paid for the gas to be delivered thereunder during its 
life; that as such its terms became fixed and binding be- 
tween the parties as of that date; that the graduated price 
of 2 mills per Mef each year during the life of said entire 
contract operated automatically between the parties by 
mere passage of time; that the application of the price 
phase of 13.3¢ per Mef on November 1, 1956 (the price 
phase here at issue) was not dependent on or brought about 
by a ‘‘change’’ by ‘‘any natural gas company’’ within the 
meaning of Section 4(d) of the Act (15 U.S. C. § 717¢e(d)) 
but, on the contrary, would have required action by the 
parties to said entire contract amending the contract to 
have kept the price at 13.1¢ per Mef on November 1, 1956; 
that any action keeping the price at 13.1¢ per Mef, if taken 
by the parties, would have made a ‘‘change”’ in the status 
quo of the entire contract Gas Rate Schedule previously ac- 
cepted for filing by the Commission; that the action of the 
Commission in keeping the price at 13.1¢ per Mef on and 
after November 1, 1956, by virtue of issuance of its sus- 
pension order herein complained of likewise constituted 
a summary change or alteration in the contract; that the 
Commission has only such powers over the automatic 
operation of the contract as are conferred on it by statute, 
the Commission having no common law or general reser- 
voir of administrative powers; that a reading of subsec- 
tions 4(c), (d) and (e) of the Act (15 U. S. C. §717e(c), 
(d), (e)) discloses that the Commission is given no 
authority to so summarily change existing contract rate 
schedules on file with it, but is expressly given authority to 
suspend a rate only when it is a ‘‘new”’ rate resulting 
from a ‘‘change’’ made by a ‘‘natural gas company”’ in a 
rate schedule on file with the Commission, which obviously 
has not occurred in this case; that a change in a rate 
schedule means an alteration and it is obvious that the 
parties to said contract of April 30, 1953, did not alter on 
November 1, 1956, the terms of the contract made by them 
on April 30, 1953; that a consideration of the wording of 
Section 4(c), (d) and (e) negatives any implied grant of 
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power to the Commission to alter by suspension a contract 
rate absent a ‘‘change’’ therein by ‘‘any natural gas 
company’’ to said contract rate schedule; and that a con- 
sideration of the conditions in the industry and the prob- 
lems of administration by the Commission of long term 
contracts containing periodie step up phases of the con- 
tract price discloses nothing from which it could be con- 
cluded that such power is to be implied. 


By reason of the foregoing, it is contended by petitioner, 
that the action of the Commission, taken without any statu- 
tory authority, in altering by its suspension order the 
status quo by changing the terms of the entire contract 
Gas Rate Schedule previously accepted by it for filing as 
an original rate schedule, which suspension order finally 
disposed of valuable property rights, without notice to 
petitioner or an opportunity to be heard and without 
any evidence before it, or, if so, contrary as a matter of 
law to the only evidence before it, offends elementary prin- 
ciples of contract law, is contrary to the plain intent and 
purpose of the Natural Gas Act and to the Commission’s 
own regulations and takes valuable property rights without 
procedural and substantive due process of law. 


ARGUMENT 


l. The Suspension Order of the Commission Entered November 
23, 1956, Was Unlawfully Issued, Finally Determines Sub- 
stantial Property Rights of Petitioner, and Is Reviewable by 
This Court Pursuant to Section 19(b) of the Natural Gas 
Act (15 U. S. C. §717r(b) ). 


The price applicable to the November 1, 1956 to Novem- 
ber 1, 1957 period is provided by the terms set out in the 
contract between Texas Gas and Texas Eastern (Tr. 23- 
29). No amendment or change to the contract was re- 
quired to make this rate effective. It was automatically 
operative. The rate applicable after November 1, 1956 
(13.3¢) is not the contract price for the prior November 
1, 1955 to November 1, 1956 period. The earlier period had 
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a different contract price (13.1¢) applicable solely to that 
period. 


Thus, when the Commission suspended the contract price 
applicable after November 1, 1956 by its order issued 
November 23, 1956, it destroyed the status quo by chang- 
ing the contract rate from 13.3¢ to 13.1¢ and divested peti- 
tioner beyond recoupment of a vested property right 
obtained by its contract of April 30, 1953. This constitutes 
an abuse by the Commission of its powers under the Nat- 
ural Gas Act. 


The suspension order was issued by the Commission 
under color of authority of Section 4 of the Natural Gas 
Act (15 U. S. C. §717¢e) (Tr. 101-102). But the Supreme 
Court of the United States has clearly stated in United 
Gas Pipe Line Company v. Mobile Gas Service Corpora- 
tion et al., 350 U. S. 332, 343, 70 S. Ct. 373, 380 (1956), that 


“The only difference [between Section 4(e) and 
Section 5(a) of the Natural Gas Act] is the interim 
suspension power given by §4(e), but that in no way 
affects the character of the proceeding, which remains, 
like a §5(a) proceeding, simply a review by the Com- 
mission of a rate established by the natural gas com- 
pany. In short, the Act provides no ‘procedure’ either 
for making or changing rates .. .’’ 


In other words, the Commission had no authority under 
the Natural Gas Act to change the rate charged by Texas 
Gas under its contract with Texas Eastern and cannot now 
lawfully review the contract rate for the November 1, 1956 
to November 1, 1957 period in the Section 4 proceeding 
mentioned in its said suspension order of November 23, 
1956. 


There is good reason for this limitation on the power 
of the Commission to change contracts as the Supreme 
Court has had occasion to remark in the Mobile case. ‘‘By 
preserving the integrity of contracts, [the Natural Gas 
Act] permits the stability of supply arrangements which 


gs a eS Se le 8, 


Li 


all agree is essential to the health of the natural gas 
industry.’’ 350 U. S. 342, 344, 76 S. Ct. 373, 380 (1956). 


Having misconstrued its powers and misconceived its 
function, the Commission by issuing the said suspension 
order has unlawfully and without notice or hearing 
changed the contract rate of Texas Gas, forced petitioner 
to forego part of its contract rate for several months of 
the November 1, 1956 to November 1, 1957 period (See a 
measure of this loss in Appendix B, infra) and required 
Texas Gas to face the burden and expense of a Section 4 
proceeding in which the validity of the suspension order 
will not be in issue. Therefore, the suspension order has 
all of the elements of substance and finality essential to 
the attaching of the jurisdiction of this Court to review it 
under Section 19(b) of the Act. 


In anticipation of likely contentions by the Commission, 
petitioner addresses its first point to the question of the 
jurisdiction of this Honorable Court to review this suspen- 


sion order. 


That this Court has jurisdiction to review such an order 
was recognized expressly in the case of Phillips Petroleum 
Co. v. Federal Power Commission, 227 F. 2d 470 (C. A. 10th, 
1955) wherein the Commission challenged the reviewability 
by a United States Court of Appeals of certain suspension 
orders because the requisite finality and definitiveness were 
lacking. The Commission relied on Section 19(b) of the 
Act, 15 U.S. C., § 717r(b). In deciding the question adversly 
to the Commission, the Court of Appeals said: 


‘c# * * Section 19(b) of the Act authorizes review of 
‘an order issued by the Commission.’ Reviewability is 
thus not strictly limited to final orders. But the courts 
have been traditionally careful not to interfere with 
the administrative process, confining review to ‘orders 
of a definitive character dealing with the merits of a 
proceeding before the Commission and resulting from 
a hearing upon evidence * * *.’ * * * (Citing). 
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s* * * But, ‘The ultimate test of reviewability is 
not found in an overrefined technique.’ Columbia 
Broadeasting v. United States, supra, 316 U. S. at 
page 425, 62 S. Ct. at page 1204. And, reviewability 
extends to an order issued by the Commission which 
finally determines the legal rights of the parties with 
respect to matters within the scope of review. See 
Atlantic Seaboard Corp. v. Federal Power Commis- 
sion, 4 Cir., 201 F. 2d 568; Algonquin Gas Transmis- 
sion Co. v. Federal Power Commission, 1 Cir., 201 F. 
2d 334. 


‘“‘The orders sought to be reviewed here do not deal 
with the merits of the proceedings before the Com- 
mission in the sense that they were entered upon evi- 
dence concerning the reasonableness of the rates. They 
do not purport to finally determine Phillips’ whole- 
sale rates. That matter is left to a conventional hear- 
ing in these proceedings. But the orders do purport 
to establish with finality the wholesale rates which 
Phillips was authorized to charge Michigan, on June 
7, 1954, and thereafter until changed by order of the 
Commission pursuant to hearing. The correctness of 


that order depends upon the legal effect of the writings 
between the parties * * *.’’ (Emphasis supplied). 


Similar such orders of the Commission have been held to 
be reviewable. Atlantic Seaboard Corp. v. Federal Power 
Commission, 201 F. 2d 568 (C. A. 4th, 1953). There the 
Commission had suspended increases in rate schedules, 
pursuant to Section 4(e) of the Natural Gas Act, 15 
U. 8. C. Section 717e(e). On the jurisdictional question 
the Court said: 


‘‘We are not impressed with the argument that we 
are without jurisdiction in the premises and that the 
proceeding should be dismissed for that reason. The 
commission argues that the order which we are asked 
to review is not a definitive or final order of the com- 
mission; but our power to review is not limited to final 
orders. Section 19(b) of the Natural Gas Act gives 
us power to review ‘an order’ of the Commission upon 
the petition of a party aggrieved. We should not, of 
course, exercise the power to review mere preliminary 
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or procedural orders or orders which do not finally 
determine rights of the parties. Federal Power Com- 
mission v. Metropolitan Edison Co., 304 U. S. 375, 
57 S. Ct. 963, 82 L. Ed. 1408. The order here sought 
to be reviewed, however, is not of that sort. It denies 
to petitioners the right to put into effect the increased 
rate schedules for a period of 22 days beyond the date 
when the commission was legally authorized to sus- 
pend them, if petitioners are accorded the filing date 
to which they are justly entitled. We are told that 
this will result in a loss to petitioners of $385,000 if 
the rates of Tennessee and United are put into effect 
at the end of their suspension period. It is reasonable 
to assume that the advanced rates of these companies 
will be put into effect at the earliest possible moment; 
and it is certain that petitioners will not be able to 
recoup any loss sustained by them over the 22 day 
period as a result of failure to advance their rates at 
the same time, even if they are ultimately allowed the 
increase which they seek in their filing, since losses 
sustained during a period of suspension may not be 
recouped by rates subsequently allowed. Hope Natural 
Gas Co. v. Federal Power Comm., 4 Cir., 196 F. 2d 
803, rehearing denied 4 Cir., 197 F. 2d 522. The order 
which we are asked to review is therefore, sufficiently 
distinct from the general subject of the litigation and 
sufficiently final and definitive to justify us in exer- 
cising the power of review vested in us by the statute. 
* * *»» (Emphasis supplied). 


A further case construing the review provisions of Sec- 
tion 19(b) of the Act, 15 U. S. C. § 717r(b), was the case 
of Algonquin Gas Transmission Co. v. Federal Power Com- 
mission, 201 F. 2d 334, (C. A. Ist, 1953). There again the 
question was presented as to whether or not an order of 
the Commission dismissing an application for temporary 
certificate of convenience and necessity filed by a pipe line 
company was reviewable. In holding the order of dis- 
missal for want of jurisdiction to be reviewable, the Court 
said: 

‘‘Section 19(b) does not say that only ‘final’ orders 
are reviewable. It says that any party to a proceeding 
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under the Natural Gas Act ‘aggrieved by an order 
issued by the Commission in such proceeding may ob- 
tain a review of such order’ in the appropriate United 
States Court of Appeals. But it is well established, 
under similar language in other statutes providing for 
judicial review, that administrative orders of a merely 
preliminary or procedural character are not directly 
and immediately reviewable in the Court of Appeals. 
Federal Power Commission v. Metropolitan Edison 
Co., 1938, 304 U. 8. 375, 58 S. Ct. 963, 82 L. Ed. 1408; 
Eastern Utilities Associates v. Securities and Ex- 
ehange Commission, 1 Cir., 1947, 162 F. 2d 385, 386, 
and eases cited. That does not mean that judicial 
review must necessarily await the ultimate order fi- 
nally terminating the underlying proceeding; but the 
order to be reviewable must be administrative action 
of a substantial character approaching some degree of 
finality. See Phillips v. Securities and Exchange Com- 
mission, 2 Cir., 1948, 171 F. 2d 180, 183. 


“‘Certain types of interlocutory orders, not immedi- 
ately reviewable, may infect with invalidity the final 
order of the administrative agency; in which ease, 
upon judicial review of the final order, the interlocu- 
tory order will be reviewed so far as it may have 
affected the final order. But the order of October 31, 
1952, now under review, was not that type of inter- 
locutory order. The order dismissing for lack of ju- 
risdiction Algonquin’s application for a temporary 
emergency certificate—whether right or wrong—can- 
not affect the validity of whatever orders the Commis- 
sion may ultimately issue on the competitive applica- 
tions of Algonquin and Northeastern for permanent 
certificates of public convenience and necessity; and 
hence, the order in question will not be reviewable as 
an incident to review of such ultimate orders in the 
underlying proceedings. Although Algonquin’s appli- 
cation for a temporary certificate was in form titled 
as a part of the underlying proceeding, it really should 
be regarded as carved out of the main proceeding and 
as partaking of the nature of a separate proceeding, 
in which the Commission was asked to exercise an 
asserted distinct substantive power under Sec. 7(c) 
to meet an emergency situation, pending determination 
of what might be a protracted main proceeding. The 
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Commission’s order of October 31, 1952, finally dis- 
posed of that separate, substantive application; and 
hence we think the order was not ‘merely preliminary 
or procedural’ in character, but had the necessary 
degree of finality to be immediately reviewable under 
Section 19(b).’? (Emphasis supplied.) 


2. The Action of the Commission by Its Order of November 23, 
1956, in Suspending the Price Provided in Petitioner’s Con- 
tract Gas Rate Schedule Disregarded the Terms of That 
Contract Between Petitioner and Texas Eastern, Sum- 
marily Divided the Gas Purchase Contract Between Peti- 
tioner and Texas Eastern Which by Its Nature and Terms 
Is Entire and Indivisable Into Various Segments or Parts 
in Complete Disregard Thereof, Destroyed the Status Quo 
Established by the Contract and Unlawfully Established a 
Change in Price Different From That Provided in the 
Contract. 


3. The Action of the Commission in Suspending in Part the 
Initial Rate Schedule of Petitioner Violates the Provisions 
of Sections 4(d) and (e) and 5(a) of the Natural Gas Act 
(15 U. S. C. §§ 717c(d), (e), 717d(a)). 

The basic question presented by these two points is 
whether under Sections 4 or 5 of the Natural Gas Act (15 
U. S. C. §§ 717e, 717d), the Federal Power Commission 
can, in effect, summarily alter the terms of an entire con- 
tract rate schedule accepted by and on file with said Com- 
mission, the companies having made no change therein, 
without notice to said companies and without hearing pur- 
suant to such notice. 


The initial rate schedule of petitioner consisted in the 
main of a contract between petitioner and Texas Eastern 
dated April 30, 1953. Such contract provided for a gradu- 
ated gas price complete in all of its terms and details at 
and as of the time such contract was tendered for filing, 
and was subsequently accepted in its entirety without quali- 
fication by the Commission as the initial gas rate schedule 
of petitioner. 


The initial gas rate schedule at the time it was tendered 
for filing was a contract rate schedule complete in all essen- 
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tials so that the Commission could at that time pass on and 
determine the justness and reasonableness of the rates pro- 
vided for therein. That the contract composing the orig- 
inal schedule is entire and not several is disclosed on its 
face. Article I (Tr. 4) of said contract provides for the 
dedication to the performance thereof of a number of long- 
term contracts Texas Gas had with independent producers: 
Article III (Tr. 6) of said contract speaks of a contract 
quantity ‘‘averaged over each year of the term of this 
contract’’; Article VI (Tr. 16) provides for the installa- 
tion by Texas Eastern of expensive facilities for the meas- 
urement and reception of the gas to be delivered under 
said contract; Article XII (Tr. 34) provides the procedure 
for terminating said contract if there is a default during 
the term thereof indicating the parties intended the con- 
tract to last throughout its primary term unless terminated 
in the manner provided; Article XIII (Tr. 35) of said con- 
tract schedule provides that it shall be in full force and 
effect for a primary term of 15 years, a type of provision 
much desired, if not in fact required, by the Commission; 
and Article XVIII, Sec. 5 (Tr. 40) provides that the agree- 
ment shall constitute a real right and covenant running 
with the long-term gas purchase contracts described in 
Exhibit A thereto. The only features of said contract 
which would lend any support to the contention that it is 
several are Articles IX (Tr. 23) and X (Tr. 29), the first 
of which articles provides a price for each of the years of 
said contract, and the latter of which provides for a 
monthly method of billing and payment for gas delivered 
thereunder. These provisions, however, are clearly inade- 
quate to make the contract several in nature. ‘*Similarly, 
a contract for a year’s service is not split up into 12 con- 
tracts by a provision that the employee is entitled to his 
pay in monthly installments’’, 3 Williston on Contracts 
(Rev. ed. 1938) 2413. 


The test for determining whether or not a contract is 
entire or several is stated by the same author to be ‘‘the 
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question essentially is one of fact; did the parties give a 
single assent to the whole transaction or did they assent 
separately to several things?’’. 3 Wuliston on Contracts 
(Rev. ed. 1938) 2423. <A good judicial statement of the 
test is as follows: 


‘“The authorities hold generally that a contract 
should be treated as entire when, by a consideration 
of its terms, nature, and purpose, each and all of its 
parts appear to be interdependent and common to one 
another and to the consideration . . . stated differently, 
a contract is indivisible where the entire fulfillment of 
the contract is contemplated by the parties as the basis 
for the arrangement.’’ Local No. 234 v. Henley & 
Beckwith, Inc., 66 So. (2d) 818 (Fla. 1953). 


From each of the foregoing statements of the test it is 
apparent from the face of the contract schedule in question 
that it is entire in its nature. In Texas where the contract 
schedule was made and is to be performed it had been held 
that a contract whereby one was to bore a well to 650’, un- 
less a satisfactory supply of water was sooner found, at 
$1.00 per foot for the first 200 feet and $1.25 per foot for 
each additional foot thereafter, was an entire contract. 
Fessman v. Barnes, 108 S. W. 170 (Tex. Ct. of Civ. App., 
1908. No writ applied for.) The court in that case quoted 
with approval and applied tests similar to those above 
quoted. See also United States v. Bethlehem Steel Cor- 
poration, 315 U.S. 289, 62 S. Ct. 581 (1942) ; United States 
v. Umited States Fidelity & Guaranty Co., 236 U. S. 512 
(1915); Ben C. Jones & Co. v. Gammel Statesman Publish- 
ing Company, et al., 94 S. W. 191 (Tex. Ct. of Civ. Apps., 
1906. Reversed other grounds 99 S. W. 701); History 
Company v. Flint, 15 S. W. 912 (Tex. Ct. of Civ. Apps., 
1891. No writ applied for); Texas Associates, Inc. v. Joe 
Bland Const. Co., 222 S. W. (2d) 413 (Tex. Ct. of Civ. 
Apps., 1949. Writ refused N. R. E.). 


In the Bethlehem Steel case there was a provision in a 
cost-plus war contract for Bethlehem to receive 14 of the 
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savings effected under the estimated cost of the ships to 
be built under the contract. The government urged that 
this clause was severable from the remainder of the con- 
tract, but the court held the contract to be entire. The 
record in that case showed that Bethlehem had rejected 
the government’s proposals for lump sum contracts because 
of the uncertainties of the final costs due to rising prices. 
In the present case the Commission is seeking to sever the 
step-up in price from the remainder of the contract, but the 
step-up in price provided for in the entire contract was 
patently included as a hedge against rising costs and 
prices. 


The rate schedule in this case being entire in its nature, 
the following, among others, are consequences that attach 
to it as a matter of private contract law: 


(a) Said contract operates automatically between the 
parties according to its terms. Since there are no provi- 
sions in the contract requiring any action by either of the 
parties as a condition precedent to the application of 
stepped-up price phases, said phases become applicable be- 
tween the parties immediately upon the passage of the 
stated time. The so-called ‘‘change made by any natural 
gas company’’ (See Section 4(d) of the Natural Gas 
Act), notice of which the Commission required in this case, 
came about automatically as a matter of contract law and 
neither Texas Gas nor Texas BHastern ‘‘made’’ the 
‘‘change’’ and neither could have prevented its becoming 
applicable. Only the two of them acting together by mu- 
tual agreement could have forestalled that consequence. 
They did not act together for that purpose. Since Section 
4(d) of the Natural Gas Act by its terms is concerned only 
about changes ‘‘made by any natural gas company’’, it is 
not concerned about ‘‘changes’’ which come about auto- 
matically in the course of operations under the original 
rate schedule filed in accordance with Section 4(c) of said 
Act. 
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(b) There was vested in petitioner on the date said con- 
tract was entered into the property rights inherent in all of 
the terms and provisions of said contract, including each 
phase of its price structure. Furthermore, the status quo 
under the contract encompasses at any given time what the 
terms of said contract provide as applicable at that time. 


(ec) Neither party can change said contract schedule by 
its unilateral act. This is recognized by the Supreme Court 
in the Mobile case, 350 U. S. 332, 339, 76 S. Ct. 373, 378 
(1956), by the following language: ‘‘Absent the Act, a 
unilateral announcement of a change in a contract would 
of course be a nullity,...’’ 


(d) The contract schedule can be changed only by mu- 
tual agreement of the parties. This was likewise recog- 
nized in the Mobile case in the following language: 


‘‘The obvious implication is that, except as specifi- 
cally limited by the Act, the rate making powers of 
natural gas companies were to be no different from 
those they would possess in the absence of the Act; to 
establish ex parte, and change at will, the rates offered 
to prospective customers; or to fix by contract, and 
change only by mutual agreement, the rate agreed 
upon with a particular customer.’’ (Emphasized sup- 
plied.) (350 U.S. at p. 343, 76 S. Ct. at p. 380.) 


Thus, the Mobile case clearly says that what is recog- 
nized as elementary contract law: contracts can be changed 
by the parties only by mutual agreement. And the court 
in that case recognized that, absent such activating action 
by the parties, no power of change is conferred on the 
Commission: 

‘‘Section 4(d) provides not for the filing of ‘pro- 
posals’ but for notice to the Commission of any 
‘change ... made by’ a natural gas company, and the 
change is effected, if at all, not by an order of the 
Commission but solely by virtue of the natural gas 
company’s own action...’’ (350 U.S. at p. 342, 76 
S. Ct. at p. 380 (1956) ) 
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(e) A change in said contract or contract rate schedule, 
as it is properly designated after being filed with the Com- 
mission, would involve an alteration or revision of its 
terms. It would result in a new agreement or contract 
rate schedule between the parties. The contract would not 
operate in accordance with its terms as originally drawn 
and filed with the Commission, but, in some respects at 
least, at variance with them. Such a change did not occur 
in the long term, entire contract of April 30, 1953 when the 
price phase of 13.3¢ per Mef became applicable on Novem- 
ber 1, 1956, precisely in accordance with its original terms. 
The definitions of ‘‘change’’ support this position. Web- 
ster’s New International Dictionary, unabridged (Second 
Edition 1954) 448, in comparing the words ‘‘change’’ and 
‘falter’? as synonyms, states: 


‘“To change (the more general and the stronger 
term) is to render something essentially different to 
what it was, even to the loss of identity, or the sub- 
stitution of one thing for another.”’ 


Black’s Law Dictionary (Third Edition 1953) 308, defines 
‘<change’’ as ‘‘An alteration; substitution of one thing for 
another.”’ 


(f) The bundle of promises and obligations constitute a 
unit and this unitary bundle of promises and obligations 
constitutes the original contract rate schedule. Thus, the 
13.3¢ per Mecf provided for by Article IX (Tr. 23) of the 
contract applicable to the period from November 1, 1956 to 
November 1, 1957 is as much a part of this entire, unitary 
contract rate schedule as the 12.9¢ per Mcf applicable be- 
tween November 1, 1954 and November 1, 1955, or the 14.1¢ 
per Mecf applicable from November 1, 1960 to November 1, 
1961. To speak of the 13.3¢ per Mef involved in this pro- 
ceeding as a ‘‘new schedule’’ within the meaning of Sec- 
tion 4(d) of the Natural Gas Act when in law and in fact 
it is a non-severable portion of the original and existing 
contract rate schedule, offends every applicable elementary 
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principle of contract law. It is a contradiction of terms 
to speak of changing a contract by operating in accordance 
with its terms. If Texas Gas had sought to file only that 
portion of its original contract rate schedule containing the 
price phase of 12.9¢ per Mef applicable at the time of filing, 
or had made a filing which would have made it appear that 
such price phase was applicable throughout the term of the 
contract, the Commission rightly could have objected that 
the filing was inaccurate, incomplete and did not comply 
with Section 154.93 of its Regulations (See Appendix A) 
on the theory that the contract rate schedule was entire 
and all phases and stages of the price made up the original 
schedule. If said contract rate schedule is entire for pur- 
poses of filing under Section 4(c), it is not several for the 
purposes of notice and suspension under Section 4(d) and 
Section 4(e). By way of contrast there would have been 
a change in the original, entire contract rate schedule on 
November 1, 1956, had both of the parties by mutual agree- 
ment sought to have the price remain at 13.1¢ per Mef pro- 
vided for in the contract rate schedule. Absent such a 
change by mutual agreement of the parties, the original 
contract rate schedule on file automatically provided for a 
price of 13.3¢ per Mcf on November 1, 1956. When the 
Commission, absent any such mutual action by the parties, 
interfered with the normal, automatic operation of what 
otherwise was an entire contract rate schedule, it uni- 
laterally ‘‘changed’’ the effect of the contract without no- 
tice or hearing and without authority under the Act. 


The foregoing are some truisms concerning the rate 
schedule which is in the nature of an entire contract. The 
Commission stands in the presence of this contract with 
only such powers over it as are granted to it by the Natural 
Gas Act. Any administrative body has only the powers 
granted to it expressly or by reasonable implication. 


‘‘ Administrative boards, commissions, and officers 
have no common law powers. Their powers are lim- 
ited by the statutes creating them to those conferred 





22 


expressly or by necessary or fair implication.’’ 42 
Am. Jur. 316. 


A reading of the relevant provisions of the Act discloses 
the following. The Commission is empowered by Section 
4(e) to require the filing, in not less than 60 days from the 
effective date of the Act, of 


‘¢(S)chedules showing all rates and charges for any 
transportation or sale subject to the jurisdiction of the 
Commission .. .’’. 


The filing of the original contract rate schedule required 
by this section has been done by Texas Gas. This contract 
rate schedule is entire in its nature and contains the 
‘‘rates’’ applicable throughout its term, including the one 
now in question. 

Section 4(d) of the Act provides that in the event a 


‘‘change shall be made by a natural gas company in any 
such rate’? (emphasis supplied) such natural gas company 


as a prerequisite to such change becoming effective must 
file the ‘‘new schedule stating plainly the change or changes 
to be made in the schedule or schedules then in force .. .’’ 
(emphasis supplied). Naturally the Commission can pro- 
vide by regulation for the implementation of this provision. 


A natural gas company in this case has not changed 
‘‘such’’ rate, the rate originally filed by it. This could 
have been done only by mutual agreement between Texas 
Gas and Texas Eastern. The rate phase of 13.3¢ now at 
issue is not ‘‘new’’, being legally born on the date of execu- 
tion of the entire contract rate schedule, and was at that 
time, and has been at all times thereafter, a part of it, and 
it is preposterous to say that it is a “‘change’’ made by 
“any natural gas company’’ in the schedule originally filed 
(emphasis supplied). The action of the Commission in 
calling by regulation for a filing of notice of the ap- 
plicability of this price phase of 13.3¢ per Mef, of which 
the Commission already has notice, cannot convert it into 
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the sort of ‘‘change’’ contemplated by Section 4(d). The 
Supreme Court in the Mobile case could see no such pow- 
ers in that section: 


‘¢.. . we find no basis in the language of §4(d) for 
inferring that the mere imposition of a filing-and- 
notice requirement was intended to make effective ac- 
tion which would otherwise be of no effect at all. In 
short, §4(d) on its face indicates no more than that 
otherwise valid changes cannot be put into effect with- 
out giving the required notice to the Commission.’’ 
(350 U. S. at p. 339, 76 S. Ct. at p. 378.) 


To apply the notice provisions of Section 4(d) as con- 
tended for by the Commission would be to accomplish a 
conversion by lifting-by-the-bootstrap methods of an auto- 
matically operative portion of an existing, entire contract 
rate schedule, executed on April 30, 1953, into a ‘‘change’’ 
in such entire contract rate schedule made by a ‘‘natural 
gas company’’ on November 1, 1956. That would be to 
confuse a state of existence with an act of making. 


The Supreme Court in the Mobile case recognized the 
proper function of the notice provisions of Section 4(d) in 
this language: 


‘¢... the filing requirements are obviously necessary 
to permit the Commission to exercise its review func- 
tions, and the requirement of 30-days’ advance notice 
of changes is essential to afford the Commission a rea- 
sonable period in which to determine whether to exer- 
cise its suspension powers under Sec. 4(e).”’ 


So the giving of notice under Section 4(d) was intended to 
perform a real, utilitarian function, namely, the giving to 
the Commission notice of a condition of which it had no 
prior knowledge on which it might need to take action. 


Section 4(e) provides that: ‘‘Whenever such new sched- 
ule is filed’’ containing a ‘‘change’’ made by ‘‘any natural 
gas company’’ the ‘‘Commission shall have authority .. . 
upon its own initiative ... to enter upon a hearing con- 
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cerning the lawfulness of such rate... and... may sus- 
pend the operation of such schedule . . . for five months’’ 
{Emphasis supplied). 


The foregoing is the sum total of the power conferred on 
the Commission which bears on the issue now under dis- 
cussion. There is not so much as a hint or intimation that 
the Commission can pick out and suspend a portion of the 
original schedule on file consisting of a contract entire in 
its nature, and require a natural gas company, as a condi- 
tion of realizing on that portion of its original rate sched- 
ule, to discharge the burden of proof provided for in See- 
tion 4(e). On the contrary, Section 4(c), (d) and (e) 
clearly disclose that the Commission can require the filing 
of a ‘‘new schedule’? (emphasis supplied) containing 
‘*change(s)’’ in the original schedule ‘‘made by (a) natural 
gas company’’ which ‘‘changes’’ obviously have not been 
made in this case. 


In the Mobile case the Supreme Court held that Section 
4 of the Act did not confer on a natural gas company the 
power to unilaterally change its contract rate schedule. It 
is clearer that said section confers only a review power on 
the Commission and then only following a ‘‘change’’ made 
by the contracting parties. A natural gas company can 
point, as was done in the Mobile case, to the reference in 
the singular in Section 4(d) to a ‘‘change’’ made by a ‘‘nat- 
ural gas company’’. There is no reference anywhere in 
Section 4 to initial changes made by the Commission. 
That, however, is exactly what the Commission has done, 
in effect, when it suspended the rate of 13.3¢ per Mef 
which would have automatically become effective on No- 
vember 1, 1956, under the terms of the original contract 
rate schedule. The Commission’s action alone prevented 
the automatic operation of a phase of an entire contract 
constituting in all of its parts the original contract rate 
schedule. 
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The action of the Commission is directly contrary to the 
holding of Phillips Petroleum Co. v. Federal Power Com- 
mission, 227 F.2d 470 (C. A. 10th, 1955), where at page 475 
the Court said: 


‘‘This brings us to a construction of a gas sales con- 
tract as of June 7, 1954, and more particularly the 
legal effect of the escalator clause of the contract as 
amended, and as construed and applied in the letter 
agreements denominated in the Commission’s order as 
Supplements Nos. 8 and 11. Throughout these pro- 
ceedings the Commission has taken the position that 
in view of the contingency of the rates charged by 
Phillips on June 7, 1954, under the letter agreements, 
they could in no sense be said to be effective rates on 
that crucial date. Indeed, the Commission took the 
position that no escalator provisions in a gas purchase 
contract between Phillips and Michigan could effect an 
automatic change in the price which Phillips could 
charge.’’ 

e * * * * * 

‘“‘Tt is true, as the Commission argues, that the rate 
paid Phillips on June 7, 1954 under its contract was 
tentative in the sense that it was contingent upon the 
ultimate resale rate established by the Commission for 
Michigan. But it was nonetheless in force and effect 
and was being paid not by force of letter agreements, 
but by force of the binding effect of the escalator 
clauses which operated to fix the prescribed rate in 
accordance with the formula in the contract. The let- 
ter agreements were merely executory of the contract 
between the parties. The contract and letter agree- 
ments were entered into at a time when the parties 
were free to contract with respect to the sale of gas, 
and the fact that they were contingent upon Michigan’s 
regulated resale rate does not make them any the less 
applicable and effective to the extent that the regu- 
latory process permitted. When the Commission ulti- 
mately determined Michigan’s rates to be 31.25¢ per 
mef from September 1951 to December 1952, and 31.60¢ 
thereafter, Phillips’ wholesale rate, effective June 7, 
1954, was finally and definitely established under the 
contract. It was less than what they were collecting 
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and Phillips has made refunds in accordance with its 
contracts. It is significant that the Commission’s 
regulations provided for the filing of all contracts, 
amendments and supplements as a part of the rate 
schedules required to be filed reflecting rates appli- 
eable on June 7, 1954. The contracts and amendments, 
including the letter agreements, were filed as one rate 
schedule; they were integrated parts of one contract, 
the terms and conditions of which operated to estab- 
lish a determinable rate of 8.4684¢ as of June 7, 1954, 
and that rate, being applicable and effective on that 
date, is not subject to suspension under Section 4(e).’’ 
(Emphasis supplied.) 


In addition to it being clear that the Commission has 
been expressly given no power by Section 4 of the Act to 
unilaterally ‘‘change’’ the original contract rate schedule, 
it is clear that the Commission is given no such power by 
implication. In the first place, the grant of the power 
that is made to the Commission by Section 4(c), (d) and 
(e) of the Act is bestowed in such terms as by necessary 
implication to exclude the grant of a power to change 
initially by unilateral action the original contract schedule. 
As earlier indicated, the present initial gas rate schedule of 
Texas Gas contains what is known as a step-up clause for 
an increased phase of its gas price depending for its 
applicability only upon the expiration of a stated period of 
time. No extraneous factors are necessary for a determi- 
nation of such price. When the initial rate schedule of 
Texas Gas was accepted for filing the Commission had 
before it in the form of the contract rate schedule of 
April 30, 1953, all of the ingredients which were necessary 
to review the rates which Texas Gas had negotiated with 
Texas Eastern. 


The step-up type clause in the contract of petitioner 
with Texas Eastern is in effect an accommodation to the 
pipe line purchasers which permits the pipe line company 
to buy gas at a lower rate in the early years of the long 
term gas purchase contract when its capital expenditures 
are the greatest, and to pay the highest price in the later 
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years of the contract when its profits are the greatest from 
a given field. 


The Commission’s suspension order of November 23, 
1956, has the effect of arbitrarily denying to the producer 
the gas price it requires, and for which it has at arms 
length negotiated. See 44 Geo. L. J. 658, at page 670, where 
Rayburn L. Foster makes the following observations: 


‘‘Step-up clauses in gas contracts are in the interest 
of the pipelines. They are a part of the original pur- 
chase price of the gas. For example, a contract which 
provides for 10¢ for five vears and 11¢ for the next 
five years represents an average price of 10.5¢ for the 
ten-year period. Undoubtedly the producer would be 
willing to contract for 10.5¢ for the ten-year period in- 
stead of 10¢ for the first five vears and 11¢ for the 
second. It would be to his economic advantage. But 
the pipelines prefer the lower price at the beginning 
and the higher price later. 


‘The bulk of the pipeline company’s expenditures 
must be made in the early vears of the contract. Its 
rate base is high and the volumes handled sometimes 
low, so that the unit cost of the pipeline company is 
relatively high. However, these unit costs decline 
progressively as the contract continues. The disap- 
pearing rate-base method used by the FPC and the 
increase in volumes handled combine to reduce gradu- 
ally the unit cost to the pipeline company. On the 
other hand, costs to the producer increase as the 
contract continues. More wells must be drilled, often 
in marginal and less productive areas. Existing wells 
must be reworked more frequently to maintain pro- 
duction. Field pressures decline with continuing with- 
drawals and field compressors must be installed in 
ever-increasing number to maintain the required de- 
livery pressure. Thus as the pipeline company’s costs 
decrease, the producer’s costs increase. Having as- 
sisted the pipeline by lower prices in the early stages 
of the contract period, the producers expect that they 
will be repaid in some measure in later periods when 
the pipeline is better able to pay higher prices for 
gas. To deny the producer the higher prices after he 
has delivered gas under the lower price pursuant to an 
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agreement calling for an increased price later would 
be grossly unfair. 

“To restrict the right of producers and pipeline 
companies to place such provisions in future contracts 
would mean either higher prices at the beginning of the 
contract period or failure to make a contract of sale. 
In many instances it would preclude the building of 
a pipeline, because of the inability of the pipeline to 
contract for a low beginning price to be made up later 
when its volume and increased and its costs decreased. 
This would mean less gas for interstate consumers.”’ 


The above quotation from a lawyer-leader jn the gas 
industry clearly defines the intent of the parties to a long 
term gas purchase contract. The step-up phase in gas 
price is in truth and effect a single price, the automatic 
step-up phases being more in the nature of a method of 
payment rather than a change in the over-all gas price. 
This, of course, is true only of the step-up type clause such 
as exists in the contract of petitioner with Texas Eastern. 
For example, the contract of petitioner with Texas East- 
ern contains a 15 year primary term with a gas price 
beginning at 12.5¢ per Mef for the first year, and increasing 
at the rate of 2 mills per Mef each vear thereafter to a 
maximum of 15.5¢ per Mef. It is a matter of simple 
mathematics to compute the mean or average price at 
14¢ per Mcf. This calculation could have been made by 
the Commission as easily at the time petitioner filed its 
contract as an initial rate schedule as the computation can 
be done today, and at the end of the 15th year the computa- 
tion can be made in the same manner. No further extrane- 
ous facts need be ascertained in order to make this compu- 
tation. Any other result would be to place form over sub- 
stance. As petitioner interprets the regulations of the 
Commission, had the parties merely provided for a level 
price of 14¢ per Mef in the gas purchase contract, once 
the contract had been accepted for filing by the Commission 
as an initial rate schedule, the agreed price could only be 
altered by the Commission under a proceeding held pur- 
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suant to the provisions of Section 5(a) of the Act and not 
under the provisions of Section 4(e). 


Thus it appears that there is no serious problem in the 
industry or of administration which would compel an impli- 
cation that the Congress in writing Section 4(¢), (d) and 
(e) of the Act intended to confer upon the Commission the 
power to unilaterally step into the middle of the operation 
of a contract entire in nature and complete on its face, and 
suspend a phase of its terms though no change had been 
made therein by ‘‘any natural gas company’’. 


It is therefore respectfully urged to the Court that the 
contract of petitioner provided for a single rate at the time 
the contract was filed with the Commission. The initial 
gas rate schedule of petitioner having been validly accepted 
by the Commission for filing as petitioner’s initial gas 
rate schedule, the same can now only be set aside or modi- 
fied by a proceeding conducted by the Commission pursu- 
ant to Section 5(a) of the Act. 


The attempt on the part of the Commission to separate 
and divide the gas price into installments is arbitrary, 
capricious and in complete disregard of a solemn private 
contract negotiated prior to June 7, 1954. 


The contract for the sale of gas to Texas Eastern 
Transmission Corporation, together with the Supplements 
thereto which have been designated as Texas Gas Cor- 
poration’s FPC Gas Rate Schedule No. 1, with Supple- 
ments 1 through 8, respectively, is a complete and indivis- 
ible entity and all of its terms must be treated together as 
an initial rate schedule. The entire contract sets forth a 
single total price, realized by periodic adjustments speci- 
fically provided therein, for which Texas Gas has agreed to 
sell its gas and which the purchaser has agreed to pay for 
such gas. The acceptance of such contract for filing as 
Texas Gas’ rate schedule by the Commission can properly 
be construed only as an acceptance of the entire contract 
and not merely the portion relating to the first component 
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of a total price. In fact if Texas Gas had filed only its price 
for the first year its rate filing would have been incomplete 
under contract law and under the Commission’s require- 
ments. Hence, Texas Gas’ entire gas sales contract is its 
initial rate schedule. The Commission has no authority 
under the Natural Gas Act to suspend any part of the 
rate contained in an initial rate schedule. (See Section 2.4 
of the Rules of Practice and Procedure of the Federal 
Power Commission, Appendix A). Nor does the Commis- 
sion have any authority under the Natural Gas Act to 
reduce an initial rate schedule, in whole or in part, without 
notice and hearing and without a finding, after a hearing 
in which the Commission has the burden of proof, that 
such part of the rate or the contract is unjust, unreason- 
able, unduly discriminatory, or preferential (see Section 
5(a) of the Act). No such notice, hearing, or finding pre- 
ceded the issuance of the order here involved, and the order 
is, therefore, invalid and without lawful authority. 


In suspending a portion of the total price provided in 
such gas sale contract the Commission purported to act 
pursuant to Section 4 of the Natural Gas Act, but such 
section does not authorize the suspension of any part of 
an initital rate schedule. Such section permits the sus- 
pension of only a ‘‘change”’ in rate or a ‘‘new schedule’’. 
In the case of the rate schedule here involved, the adjust- 
ment in price which is the subject of the suspension order 
constitutes neither a ‘‘change’’ in rate nor a ‘‘new sched- 
ule’’ but is merely a part of Texas Gas’ initial rate set 
out in its initial rate schedule and is not subject to sus- 
pension under the provisions of Section 4(e) of the Natural 
Gas Act. Such is clearly the effect of the recent decisions 
of the Supreme Court of the United States in the Mobile 
ease, 350 U. S. 338, 76 S. Ct. 373 (1956), and Federal Power 
Commission v. Sierra Pacific Power Co., 350 U. S. 350, 76 
S. Ct. 368 (1956). 


In the Mobile and Sierra cases, cited above, the Supreme 
Court held that the Natural Gas Act does not empower a 
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natural gas company unilaterally to change its sale con- 
tract on file with the Federal Power Commission, and made 
it clear that the Commission itself may modify such a 
contract only upon a determination, after hearing in which 
the Commission has the burden of proof, that the contract 
is contrary to the public interest or unlawful. This princi- 
ple thus established renders invalid the Commission’s Sec- 
tion 4(e) suspension order here involved, which modified 
Texas Gas, contract, as supplemented, without a hearing 
and determination that Texas Gas Corporation’s FPC Gas 
Rate Schedule No. 1 is contrary to the public interest or 
unlawful. 


The Commission’s order is apparently based on the mis- 
conception that only the first component of the total price 
provided in a contract filed as a rate schedule is the ‘‘initial 
rate’’, and that any subsequent component of price or 
adjustment of price provided in the contract is a ‘‘change”’ 
and can be suspended by the Commission. This analysis 
conflicts with the express terms of the Natural Gas Act 
which contemplates the right to include plural prices or 
price adjustments in an initial rate schedule filing. In this 
regard Section 4(c) provides that every natural gas com- 
pany shall file with the Commission ‘‘schedules showing 
all rates and charges for any transportation or sale subject 
to the jurisdiction of the Commission .. .’”’ (Emphasis 
supplied). Following this recognition of plural prices for 
a single sale, the Act clearly provides that the suspension 
authority set out in Section 4(c) shall operate only against 
a ‘‘new schedule’’, and not against any part of a schedule 
previously filed under Section 4(c). 


The contract here involved and all of its provisions, 
when filed, became the initial rate schedule. No notice is 
required under Section 4(d) of the automatic operation of 
the contract according to its terms. 


The mere filing of the contract gives notice of the auto- 
matic operation of its provisions. The provisions of Sec- 
tion 154.94 of the Rules and Regulations of the Commission 
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which provide for notice in such cases require that a futile 
and meaningless thing be done. The notifiee before the 
event is possessed of precisely the same information as the 
notifier. No group of persons but lawyers would be im- 
pressed by that sort of shadow-boxing. Surely Congress is 
not engaged in requiring natural gas companies to engage 
in such empty exercises. The Commission would be hard 
put to state what it knew about the contract schedule after 
notice that it did not know before. Section 4(d) of the 
Natural Gas Act only requires the giving of notice of any 
‘‘change ... made... in any rate... or contract .. .”’ 
A step-up provided for by the contract is not a ‘‘change’’ 
made in the contract. The contract has not been changed, 
but remains as it was when filed as a rate schedule. 


The Commission itself has recognized the limitation on 
its authority by incorporating in Section 2.4 of its Rules of 
Practice and Procedure that ‘‘The Commission cannot 
suspend a rate schedule after its effective date.’’ More- 
over, the same section of said Rules affirmatively sets out 
the Commission’s suspension power as follows: ‘‘The Com- 
mission can suspend any new schedule making any change 
in an existing filed rate schedule ...’’ (Emphasis supplied). 
Since the price adjustment which is the subject of 
the suspension order here involved is in no sense a 
‘‘new schedule’’ or a ‘‘change”’ in the filed rate schedule, 
but is, rather, an integral part of the previously filed 
rate schedule, the order is in conflict with the Commission’s 
own general Rules and Regulations and is, therefore, in- 
valid. 


The Commission itself has recognized that the entirety 
of Texas Gas Corporation’s gas sale contract, as supple- 
mented, including all components of price therein provided, 
shall constitute its filed initial rate schedule by defining 
‘*Rate Schedule’’ in Section 154.93 of its Rules and Regu- 
lations (Order Nos. 174A and 174-B) as meaning ‘‘the 
basic contract and all supplements or agreements amenda- 
tory thereof ...’’ Such definition obviously makes all 
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parts of the contract a single ‘‘rate schedule’’, which is 
not subject to suspension when filed as an initial rate 
schedule. The Commission may have purported to act 
herein under the terms of Section 154.94(¢c) of its Rules 
and Regulations, but on any basis its action and order vio- 
late the express provisions of Sections 4 and 5 of the 
Natural Gas Act in that they nullify a part of Texas Gas’ 
original filed rate schedule, arbitrarily and without notice 
or hearing of any kind. Moreover, even said Section 
154.94(¢c) contemplates only that, ‘‘The operation of any 
provision of the rate schedule providing for future or 
periodic changes in the rate .. . shall constitute a change 
in rate schedule.’’ (Emphasis supplied). Such is not the 
ease here. Texas Gas seeks to make effective the exact 
rate schedule itself, not to change any rate or charge 
provided for in such contract or rate schedule. But if said 
Section 154.94(c) be construed otherwise, it is in violation 
of the terms of the Natural Gas Act. 


By its invalid and unlawful assumption of authority the 
Commission in this proceeding seeks to escape the burden 
of proof imposed upon it by Section 5(a) of the Natural 
Gas Act and would compel Texas Gas to assume the Section 
4(e) burden of proof in order to defend the price provision 
of its initial rate schedules, all contrary to the Natural 
Gas Act and the procedural due process requirements of 
the Fifth Amendment to the Constitution of the United 
States. This unlawful attempt to shift the burden of 
proof is expressly condemned in Colorado Interstate Gas 
Co. v. Federal Power Commission, 142 F. 2d 943, 954 (10th 
Cir. 1944), where the Court said that prices stipulated in 
a contract which was entered into before the Commission 
asserted jurisdiction ‘‘could be modified only after an 
express finding of unreasonableness’’. See also Philadel- 
phia Co. v. S. E. C., 175 F. 2d 808, 818 (App. D. C. 1948). 


But even assuming arguendo, that the Commission has 
the basic authority to suspend Texas Gas’ price ‘‘change’’, 
the order here involved is nevertheless void because it does 
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not comply with the requirement of Section 4(e) of the 
Natural Gas Act that any such suspension order of the 
Commission must contain ‘‘a statement in writing of its 
reasons for such suspension ...’’ In the order suspending 
Texas Gas’ price adjustments the Commission failed to set 
out any reason for such suspension, but merely stated that, 
‘‘The increased rate and charges ... may be unjust, un- 
reasonable, unduly discriminatory or preferential, or 
otherwise unlawful’’. (Emphasis supplied). Such state- 
ment in the order is patently no ‘‘statement... of ... rea- 
sons for . . . suspension”’ of the particular price adjust- 
ment specified by Texas Gas, but constitutes rather an ob- 
vious admission that no reasons at all for suspension have 
been conceived by the Commission. It is at best a conclu- 
sion and a surmise. It is a ‘‘reason’’ that could have been 
given as easily without seeing the filing as after having seen 
it, and without knowing the rate as after having known it. 
In fact, it is a ‘‘reason’’ the Commission can give now and 
in advance as to all ‘‘changes’’ in rates for all time to 
come. It told Texas Gas nothing and presumably the im- 
parting of knowledge to natural gas producers is at least 
one of the objectives of the requirement. Texas Gas was 
neither told as to whom or what class of persons it is sur- 
mised the rate may be unjust or unreasonable nor of one 
single fact or suspected fact as to why such might be true. 
To deal so frivolously with Texas Gas’ valuable property 
rights. is not only to violate the express mandatory terms 
of the Natural Gas Act but to deprive Texas Gas of its 
property without due process of law. The requirement of 
reason is clearly mandatory, and the failure of the Com- 
mission to comply with the statute renders its order invalid. 
See Amarillo-Borger Express, Inc. v. United States, 138 F. 
Supp. 411 (N. D. Tex., 1956) ; American Airlines, Inc., et all. 
v. Civil Aeronautics Board, 235 F. 2d 845 (App. D. C. 
1956) ; Dixie Carriers, Inc., et al. v. United States, 143 F. 
Supp. 844 (S. D. Tex., 1956). 
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The Commission speaking through its regulations has in 
substance approved all rates in effect on and prior to June 
7, 1954. The present Texas Gas rate, being Texas Gas Cor- 
poration’s FPC Gas Rate Schedule No. 1, as supplemented, 
being the gas sales contract between Texas Gas and Texas 
Eastern, had the exact and identical graduating price 
clause contained therein, and was in effect, on June 7, 1954, 
at the time of such Commission order. Said gas rate sched- 
ule was accepted for filing by the Commission March 10, 
1955, and said entire rate schedule with all of its price pro- 
visions was the initial rate as filed with the Commission. 


4. As the Suspension Order of the Commission Could Not Law- 
fully Be Issued Under Section 4 of the Natural Gas Act (15 
U.S. C. §717¢c) and as the Order Was Entered Without Notice 
and Hearing, the Action of the Commission in Denying to 
Petitioner the Price as Its Initial Rate Schedule on File With 
the Commission Is Arbitrary and Capricious and Deprives 
Petitioner of Property Without Due Process of Law. 


Petitioner contends the suspension order of the Com- 
mission is arbitrary and capricious. As we have demon- 
strated above, the order was not lawful under either Sec- 
tion 4 or 5 of the Act. Nor is there any lawful basis for 
the order to be found in the Natural Gas Act. The order 
was entered summarily and without notice or any oppor- 
tunity being afforded petitioner for a hearing. The Com- 
mission considered no evidence for there was no evidence 
presented other than the statements contained in Supple- 
ment No. 8. In this connection, petitioner alleged under 
oath in Supplement No. 8 as follows: 


‘¢... For example, Stanolind Oil & Gas Company is 
now receiving 15.46¢ per MCF and the Texas Com- 
pany is now receiving 15.57¢ per MCF from fields in 
said District, such prices being exclusive of tax re- 
imbursement, though both of such companies are di- 
rect sellers to such interstate pipe lines, while Seller 
herein has rendered a more extensive gathering service 
with respect to the gas purchased by it for its sale 
and delivery to Texas Eastern Transmission Cor- 
poration. 
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“‘The foregoing examples are submitted as proof 
that the proposed increase is substantially below the 
eurrent value of gas sold from this pricing area. To 
deny Seller the proposed price increase would be to 
discriminate unnecessarily against Seller; likewise 
there can be no basis or justification for a finding by 
the Commission that this change in rate may be un- 
just, unreasonable or otherwise unlawful’’ (Tr. 94). 


Apparently, the Commission did not take this evidence into 
account. An order entered either without any evidence in 
the record or against the only evidence in the record is 
clearly arbitrary and capricious. Relevant here are the 
statements in Colorado Interstate Gas Co. v. Federal Power 
Commission, 142 F. 2d 943 (10th Cir. 1944), affirmed 324 
U. S. 581, 65 S. Ct. 829, where at page 954 the Court of 
Appeals stated: 


_ 66* * * The finding of the Commission that the rates 
and charges of the companies were unjust and un- 
reasonable is questioned for want of substantial evi- 
dence to support it. The passage of the Act did not 
automatically overthrow the contracts into which these 
companies had previously entered. Neither did it ipso 
facto set aside the schedules of charges upon which 
they had agreed. Such rates and charges could be 
modified only after an express finding of unreason- 
ableness. Wichita R. & Light Co. v. Public Utilities 
Commission, 260 U. S. 48, 43 S. Ct. 51, 67 L. Ed. 124; 
Allen W. Hinkel Dry Goods Co. v. Wichison Industrial 
Gas Co., 10 Cir., 64 F. 2d 881. And the right of the 
Commission to make a finding of unreasonableness de- 
pends upon the existence of the fact. In the absence 
of substantial evidence to show that the rates and 
charges in existence are unreasonable, a finding to 
that effect constitutes the arbitrary exercise of power 
by administrative fiat and cannot stand. Interstate 
Commerce Commission v. Louisville & N. R. Co., 227 
U.S. 88, 33 S. Ct. 185, 57 L. Ed. 431.’ 


Admittedly, rate contracts are subject to reasonable regu- 
lation, but reasonableness cannot exist without notice and 
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opportunity to be heard and without evidence supporting 
the action of the Commission. 


Petitioner is well aware of the principle that ‘‘every tub 
must stand on its own bottom’’, but the treatment of for- 
mer supplements to the initial gas rate schedule of peti- 
tioner by the Vommission is indicative of the capricious 
and arbitrary manner in which the rate schedules have 
been administered by the Commission. For example, the 
Commission had no hearing and considered no evidence 
when it accepted for filing Supplements Nos. 4 and 6 to 
said initial Gas Rate Schedule (Tr. 75, 90) which constitute 
the same type of notice as is found in Supplement No. 8 
(Tr. 94). Yet, without hearing or the consideration of any 
evidence, the Commission summarily suspended such step- 
up or periodic increase (Tr. 101). All of these three sup- 
plements involved step-ups of identical contract amounts; 
namely, 2 mills per Mef. 


In the face of the record and the history and treatment 
by the Commission of this case, it is difficult to perceive 
how the Commission could have been more arbitrary, or 
capricious, or whimsical in the handling of petitioner’s 
valuable property rights. It is respectfully urged and sub- 
mitted that the treatment by the Commission has deprived 
petitioner of valuable property rights in violation of the 
due process clause of the Fifth Amendment to the Consti- 
tution of the United States. 
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CONCLUSION 


Petitioner, Texas Gas, respectfully submits to this Hon- 
orable Court that, for the foregoing reasons, the suspension 
order of November 23, 1956, should be in all things held to 
be null, void and ineffectual. 


Respectfully submitted, 


Texas Gas CoRPORATION 
By: A. A. WHITE 
Vice President & General Counsel 
P. O. Box 6846 
Houston 5, Texas 


Ben H. ScHieiwer, JR. 
802 Texas National Bank Building 
Houston 2, Texas 


Joun T. Mriter, JR. 
821 Fifteenth Street, N. W. 
Washington 5, D. C. 
Of Counsel, Attorneys for Peti- 
toner Texas Gas Corporation. 
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APPENDIX A 


Pertinent extracts from the Natural Gas Act, United 
States Code Title 15: 


‘<Section 717c(c). Under such rules and regulations 
as the Commission may prescribe, every natural-gas 
company shall file with the Commission, within such 
time (not less than sixty days from June 21, 1938) and 
in such form as the Commission may designate, and 
shall keep open in convenient form and place for public 
inspection, schedules showing all rates and charges for 
any transportation or sale subject to the jurisdiction 
of the Commission, and the classifications, practices, 
and regulations affecting such rates and charges, to- 
gether with all contracts which in any manner affect or 
relate to such rates, charges, classifications, and 
services. 


‘‘(d) Unless the Commission otherwise orders, no 
change shall be made by any natural-gas company in 
any such rate, charge, classification, or service, or in 
any rule, regulation, or contract relating thereto, ex- 
cept after thirty days’ notice to the Commission and 
to the public. Such notice shall be given by filing with 
the Commission and keeping open for public inspection 
new schedules stating plainly the change or changes 
to be made in the schedule or schedules then in force 
and the time when the change or changes will go into 
effect. The Commission, for good cause shown, may 
allow changes to take effect without requiring the 
thirty days’ notice herein provided for by an order 
specifying the changes so to be made and the time 
when they shall take effect and the manner in which 
they shall be filed and published. 


‘‘(e) Whenever any such new schedule is filed the 
Commission shall have authority, either upon com- 
plaint of any State, municipality, or State Commis- 
sion, or upon its own initiative without complaint, at 
once, and if it so orders, without answer or formal 
pleading by the natural-gas company, but upon rea- 
sonable notice, to enter upon a hearing concerning the 
lawfulness of such rate, charge, classification, or serv- 
ice; and, pending such hearing and the decisions there- 
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on, the Commission, upon filing with such schedules 
and delivering to the natural-gas company affected 
thereby a statement in writing of its reasons for such 
suspension, may suspend the operation of such sched- 
ule and defer the use of such rate, charge, classifica- 
tion, or service, but not for a longer period than five 
months beyond the time when it would otherwise go 
into effect: Provided, That the Commission shall not 
have authority to suspend the rate, charge, classifica- 
tion, or service for the sale of natural gas for resale for 
industrial use only; and after full hearings, either com- 
pleted before or after the rate, charge, classification, 
or service goes into effect, the Commission may make 
such orders with reference thereto as would be proper 
in a proceeding initiated after it had become effective. 
If the proceeding has not been concluded and an order 
made at the expiration of the suspension period, on 
motion of the natural gas company making the filing, 
the proposed change of rate, charge, classification, or 
service shall go into effect. Where increased rates or 
charges are thus made effective, the Commission may, 
by order, require the natural-gas company to furnish 
a bond, to be approved by the Commission, to refund 
any amounts ordered by the Commission, to keep ac- 
curate accounts in detail of all amounts received by 
reason of such increase, specifying by whom and in 
whose behalf such amounts were paid, and, upon com- 
pletion of the hearing and decision, to order such nat- 
ural-gas company to refund, with interest, the portion 
of such increased rates or charges by its decision found 
not justified. At any hearing involving a rate or 
charge sought to be increased, the burden of proof to 
show that the increased rate or charge is just and rea- 
sonable shall be upon the natural-gas company, and the 
Commission shall give to the hearing and decision of 
such questions preference over other questions pening 
before it and decide the same as speedily as possible .. 


*¢*Section 717r(b). Any party to a proceeding nities 
this chapter aggrieved by an order issued by the 
Commission in such proceeding may obtain a review 
of such order in the circuit court of appeals of the 
United States for any circuit wherein the natural-gas 
company to which the order relates is located, has 
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its principal place of business, or in the United States 
Court of Appeals for the District of Columbia, by filing 
in such court, within sixty days after the order of 
the Commission upon the application for rehearing, a 
written petition praying that the order of the eee 
mission be modified or set aside in whole or in part. . 


Pertinent extracts from the Federal Power Commis- 
sion’s Regulation under the Natural Gas Act: 


“‘See. 154.93. Rare Scuepute Derinep.—For the 
purpose of Sees. 154.92 through 154.101 ‘‘rate sched- 
ule’’ shall mean the basic contract and all supplements 
or agreements amendatory thereof, effective and ap- 
plicable on and after June 7, 1954, showing the service 
to be provided and the rates and charges, terms, condi- 
tions, classifications, practices, rules and regulations 
affecting or relating to such rates or charges, appli- 
cable to the transportation of natural gas in interstate 
commerce or the sale of natural gas in interstate com- 
merce for resale subject to the jurisdiction of the Com- 
mission. . . 


“<See. 154.94(c) The operation of any provision of 
the rate schedule providing for future or periodic 
changes in the rate, charge, classification, or service 
after June 7, 1954, or the operation of any like pro- 
vision in any initial rate schedule filed after June 7, 
1954, shall constitute a change in rate schedule.”’ 


Pertinent extracts from the Rules of Practice and Pro- 
eedure of the Federal Power Commission: 


“¢Sece. 2.4 Suspension or Rate SCHEDULES... 


‘‘(a) The Commission cannot suspend a rate sched- 
ule after its effective date. 


‘‘(b) The Commission can suspend any new sched- 
ule making any change in an existing filed rate sched- 
ule, including any rate, charge, classification, or serv- 
ice, or in any rule regulation, or contract relating 
thereto contained in the filed schedule.”? 
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APPENDIX B 


Gas Sates To Texas Eastern TRANSMISSION CORPORATION BY 
Texas Gas Corporation Covertnc Periop From No- 
VEMBER 1, 1956 Tro Aprin 23, 1957 anp THE EFFECT OF 
a Loss or 2 Mirus per MCF. 


Value @ 
Month Mef $0.002 per Mef 


November, 1956 675,113 $1,350.23 
December, 1956 700,516 1,401.03 
January, 1957 811,833 1,623.67 
February, 1957 711,400 1,422.80 
March, 1957 659,887 1,319.77 
April 23, 1957 367,259 734.52 


3,926,008 $7,852.00 
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COUNTERSTATEMENT OF QUESTIONS PRESENTED 


In the opinion of respondent, the questions are: 


1. Are the Commission’s orders of which petitioner 
complains judicially reviewable now? 


2. If now reviewable, were the orders issued pursuant to, 
and in compliance with statutory authority? 


INDEX AND TABLE OF CASES 


Counterstatement of Questions Presented 
Index and Table of Cases 


Summary of Argument 
Argument 


I. The orders are not now reviewable... 
A. The orders are interlocutory and not definitive... 
B. Petitioner is not aggrieved by the orders 


II. The orders were validly issued pursuant to, and in full 
compliance with statutory authority 
A, Statutory authority for the orders. 
B. Petitioner cannot avoid rate regulation 
C. Contracts do not bar regulation 
D. The orders are consistent with the Commission’s 
long-standing interpretation of the Act 
E. The Commission gave to petitioner a statement in 
writing of its reasons for suspension in full 
compliance with the Act 


Conclusion 
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IN THE 


Guited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13751 


Texas Gas CoRPORATION, PETITIONER, 
U- 


FEDERAL Power CoMMISSION, RESPONDENT 


ON PETITION FOR REVIEW OF ORDERS OF THE FEDERAL 
POWER COMMISSION 


COUNTERSTATEMENT OF THE CASE 


Texas Gas Corporation here petitions for review? of 
Commission orders* setting a hearing on its filed rate 
increase and concomitantly suspending the increase from 
going into effect for five months.* Ignoring this Court’s 
recent disclaimer of jurisdiction to review such an order in 
the Columbian Fuel case,* petitioner urges upon this Court 


1 Under Section 19 (b) of the Natural Gas Act. Act of June 21, 
1938, c. 556, 52 Stat. 821, 831, 15 U.S.C. 717r(b). Copies of the 
Act will be lodged with the Clerk. 

2 The principal order sought to be reviewed (T. 101), issued No- 
vember 23, 1956, is reported, Texas Gas Corp., 16 FPC 1269, Docket 
No. G-11514; the other was an order issued in the same proceeding 
on January 14, 1957, denying rehearing (T. 117). 

3 At the end of the suspension period the increase may on motion 
be put into effect subject to possible refund. Section 4 (e). 

4 Columbian Fuel Corporation v. F.P.C., 99 USAppDC, 239 F. 
2d 61, decided November 13, 1956. 
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the same contention unsuccessfully urged by a number of 
other independent producers of natural gas in 22 recent 
eases in the Fifth Cireuit. That contention is that an in- 
crease * in the price per Mef charged for gas sold by an 4 
independent producer, where made in accordance with a 

| periodic escalation clause in a long term gas supply con- 
tract, is not a rate ‘‘change’’ within the meaning of the rate ! 
filing and suspension provisions of Sections 4 (d) and 4 (e) j 
of the Natural Gas Act. 

By contract dated April 30, 1953 (T. 1-48), Texas Gas . 
Corporation agreed to sell and Texas Eastern Transmis- | 
sion Corporation? agreed to buy natural gas produced in s 
certain specified fields in Texas (T. 43-44). The contract J 
is for a primary term of 15 years from the date of com- 
mencement of gas deliveries and continues in force there- 
after for successive periods of one year each, subject to 
termination at the end of the primary term or of any yearly { 
period thereafter by 12 months’ prior written notice from 
either party to the other (T. 35). 

The price provisions, set forth in Article [X of the con- 
tract (T. 23), contain an escalation clause providing for 
successive annual price increases of 0.2¢ per Mef, from the 
initial price of 12.5¢ per Mef to the maximum of 15.5¢ 


5 Humble Oil & Refining Co. v. F.P.C., 236 F. 2d 819 (CA5), 
certiorari denied, 352 U.S. 967; same v. same, 244 F. 2d 828 (CA5— 


2 briefs, 7 cases), (see also same v. same, — F. 2d —, (CA5— 
8 cases dismissed on motion, decided June 28, 1957); Hunt Oil Co. ~“ 
v. F.P.C., 236 F. 2d 828 (CA5—2 cases), certiorari denied, 352 U.S. 
970; Union Oil Co. v. F.P.C., 236 F. 2d 816 (CA5), certiorari de- ad * 


nied, 352 U.S. 969; Stanolind Oil & Gas Co. v. F.P.C., 236 F. 2d 
824 (CA5); Continental Oil Co. v. F.P.C., 236 F. 2d 827 (CA5), 
certiorari denied, 352 U.S. 966; Sun Oil Co. v. F.P.C., 244 F. 2d 77, 
78. None of these cases, indistinguishable on their facts from the 
present case, is noticed in petitioner’s brief. 

6 Petitioner itself describes the escalation clause of its sales con- 
tracts as providing a gas price “beginning at 12.5¢ per Mcf and 
increasing at the rate of 2 mills per Mef each year” (emphasis sup- 
plied). Pet. Br. 28. Cf. T. 94, 96, discussed infra, p. 32. 

* The Commission found Texas Eastern Transmission Corpora- 
tion to be a natural-gas company within the meaning of the Natural “ 
Gas Act, Section 2, in FPC Docket No. G-880, 6 FPC 171-172. 
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beginning November 1, 1967 and continuing thereafter 
(T. 23-24). The contract provides for other price changes 
also, including reimbursement by the buyer of certain taxes 
paid by Texas Gas (T. 24-25); a favored-nation clause 
under which Texas Gas may require the buyer to pay as 
high a price as is provided for in any contract subsequently 
entered into by the buyer for the purchase of gas under 
certain specified conditions (T. 25-27); and periodic price 
redetermination (T. 27-29). 

On December 6, 1954 Texas Gas filed the contract and two 
amendatory letters (T. 49, 53) with the Commission as a 
rate schedule pursuant to Sections 154.92 (a) and 154.93 of 
FPC Order No. 174-A® issued August 6, 1954. One purpose 
of that order was to facilitate the filing of rate schedules 
in compliance with the Natural Gas Act by independent 
producers of natural gas who were affected by the Supreme 
Court’s decision on June 7, 1954, in Phillips Petroleum 
Company v. Wisconsin, 347 U.S. 672, holding (pp. 675-677) 
that a person engaged in the production and gathering of 
natural gas and who also sells natural gas in interstate 
commerce for resale is a natural-gas company as defined 
in the Natural Gas Act, and that its sales in interstate com- 
merce of natural gas for resale are subject to the jurisdic- 
tion of and regulation by the F.P.C. By Order No. 174 
independent producers were relieved of the necessity of 
filing the more complex gas tariffs required of natural-gas 
pipeline companies (18 CFR 154.14-154.41) and which, in 
the absence of Order No. 174 and its successor Order 
No. 174-A, would have been required of independent pro- 
ducers of natural gas also. 


The Commission accepted the contract and amendatory 
letters for filing and designated them Texas Gas Corpora- 


8 Sections 154.92 (a) and 154.93 are set forth in the Appendix, 
infra, p. 50. F.P.C. Order No. 174-A (19 F.R. 5081), issued 
August 6, 1954, superseded Order No. 174 (19 F.R. 4534), issued 
July 16, 1954, and was amended in respects not here material by 
an order issued September 24, 1954 (19 F.R. 6301) and by Order 
No. 174-B (19 F.R. 8808) issued December 17, 1954 (18 CFR 154.91- 
154.102, 157.23-157.31). 
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tion’s FPC Gas Rate Schedule No. 1 and Supplements No. 1 
and No. 2 respectively (T. 1, 49, 53, 74). On December 6, 
1954 and subsequent dates Texas Gas filed with the Com- 
mission, pursuant to Section 154.94 (a) of Order No. 174-A ° 
and Section + (d) of the Act, five notices of changes (T. 59, 
64, 76, 81, 91) in its rate schedule which the Commission 
accepted for filing and designated Supplements Nos. 3, 4, 5, 
6, and 7, respectively, to Texas Gas’ Rate Schedule No. 1 
(T. 74-73, 89, 90, 93). 

In all of its letters accepting the various documents for 
filing, the Commission was careful to point out the condi- 
tions on which they were accepted, specifying, among other 
things, that the provisions in the rate schedule for future 
automatic adjustments in rates and charges, when invoked 
to change the effective rates and charges, would constitute 
a change in such rates and charges within the meaning of 
Section 4(d) of the Natural Gas Act and Section 154.94 of 
the Commission’s regulations (18 CFR 154.94) under the 
Act (T. 74 et seq.). 

On October 24, 1956, Texas Gas filed with the Commis- 
sion, pursuant to Section 4 (d) of the Act, a new schedule 
proposing to increase from 13.1¢ per Mef to 13.3¢, effec- 
tive November 1, 1956, the price for gas sold to Texas 
Eastern under their said contract (T. 94-100). Texas Gas, 
in response to the requirement of the Commission’s Regu- 
lations under the Natural Gas Act [18 CFR 154.94 (f)] 
that it submit a full statement in support of the proposed 
increase, relied on the automatic periodic price escalation 
provision in Article [IX of the contract, and on the state- 
ments that: ‘*The prices set forth in Article IX were arrived 
at by bargaining at arms-length between the parties * * *’’, 
and that: ‘‘The price of 13.3¢ per Mef * * * is a justifiable 
price and is substantially less than many of the prices paid 
by other interstate pipeline companies to other sellers 
for gas produced in the same Texas Railroad Commission 


® Section 154.94 (a) of Order No. 174-A is set forth in the Appen- 
dix, infra. p. 51. That section was carried over into FPC Order 
No. 174-B, issued December 17, 1954, without change of substance 
(18 CFR 154.94). 
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District (District No. 3) and sold under terms and con- 
ditions less favorable to sellers than are those contained 
in the aforesaid Gas Purchase Contract dated April 30, 
1953, as amended,’’ citing two examples of prices higher 
than 13.3¢ (T. 95-96).*° 

The Commission designated the rate filing as Supple- 
ment No. 8 to Texas Gas’ FPC Rate Schedule No. 1 (T. 94) 
and on November 23, 1956, issued the first order com- 
plained of (T. 101-102), ordering that a public hearing be 
held concerning the lawfulness of Texas Gas’ proposed 
increased rate and suspending the operation of the new 
schedule in accordance with the authority given to it in 
Section 4 (e) of the Act. 


The Commission filed with the new schedule and deliv- 
ered to Texas Gas a statement in writing of its reasons for 
suspension as follows (T. 101): 


The increased rates and charges proposed in the 
aforesaid filing have not been shown to be justified, 
and may be unjust, unreasonable, unduly discrimina- 
tory, or preferential, or otherwise unlawful. 


The Commission finds: 


It is necessary and proper in the public interest 
and to aid in the enforcement of the provisions of 
the Natural Gas Act that the Commission enter upon 
a hearing concerning the lawfulness of the said pro- 
posed change and that the above-designated supple- 
ment be suspended and the use thereof deferred as 
hereinafter ordered. 


Texas Gas filed an application for a rehearing on the 
Commission’s first order (T. 103-116). The Commission 
gave careful consideration to Texas Gas’ arguments and 


10 Jt is not clear by what process of reasoning petitioner arrived 
at the conclusion that its proposed price inercase is justified by 
higher prices received “under terms and conditions less favorable to 
sellers” than are those contained in petitioner’s contract because, 
logically, higher prices would be demanded to offset the less favor- 
able conditions, and petitioner, operating under more favorable 
conditions than the other sellers, would logically receive a lower 
price for its gas. 
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on January 14, 1957, after citing many authorities in 
support of its action and refuting petitioner’s contentions, 
issued the second order complained of, denying the appli- 
cation on the ground that it set forth no new facts and 
no principles of law which either were not fully considered 
by the Commission when it adopted its first order or which, 
having been considered, warrant any modification of the 
order (T. 117-119). Texas Gas did not apply for a rehear- 
ing on the second order. 

Texas Gas filed a petition for judicial review by this 
Court of the Commission’s orders on March 15, 1957. 


SUMMARY OF ARGUMENT 


1. At the threshold of a Commission proceeding on a 
proposed rate escalation, petitioner seeks review of the 
Commission’s action in setting a hearing and suspending 
the proposed escalation for five months. Petitioner ignores 
the well established body of law against premature re- 
view of administrative action which has been applied 
specifically to the Federal Power Commission (F.P.C. v. 
Metropolitan Edison Co., 304 U.S. 375; F.P.C. v. Arkansas 
P. & L..Co., 330 U.S. 802, reversing per curiam 81 USApp- 
DC 178, 156 F.2d 321; F.P.C. v. Union Producing Co., 97 
USAppDC 223, 230 F.2d 36, certiorari denied, 351 U.S. 927; 
Gulf Oil Corp. v. F.P.C., 97 USAppDC 227, 230 F.2d 40; 
Mississippi P. & L. Co. v. F.P.C., 131 F. 2d 148 (CA 5)), 
and specifically to hearing and suspension orders issued 
by this: Commission (Columbian Fuel Corp v. F.P.C., 99 
USAppDC —, 239 F.2d 61; Northern Natural Gas Co. v. 
F.P.C., unreported, CADC No. 10726, decided February 8, 
1951). Moreover, petitioner ignores the decisions of the 
Fifth Cireuit in 22 recent cases in which judicial review 
was denied, as premature, of identical orders, in the face 
of the precise contentions now urged here, and on parallel 
facts. Humble Oil & Refining Co. v. F.P.C., 236 F2d 819 
(CA5), certiorari denied, 352 U.S. 967; Humble Oil & Re- 
fining Co. v. F.P.C., 244 F.2d 828 (CA5, 7 cases); Humble 
Oil & Refining Co. v. F.P.C., — F.2d — (CA5, 8 cases) 
decided June 28, 1957; Hunt Oil Co. v. F.P.C., 236 F.2d 828 
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(CA5, 2 cases), certiorari denied, 352 U.S. 970; Union Oul 
Co. v. F.P.C., 236 F.2d 816 (CA5, certiorari denied, 352 
U.S. 970; Stanolind Oil & Gas Co. v. F.P.C., 236 F.2d 824 
(CAS) ; Continental Oil Co. v. F.P.C., 236 F.2d 827 (CA5), 
certiorari denied, 352 U.S. 966; Sun Oil Co. v. F.P.C., 244 
F.2d 77, 78 (CA5); see also Mississippi P. & L. Co. v. 
Memphis Natural Gas Co., 162 F.2d 388, 390-391 (CA5). 

In each of the three cases upon which petitioner relies, 
the Commission orders complained of did more than set 
a hearing and temporarily suspend an increase and it was 
because of that additional aspect of those orders, for 
which there is no parallel in the order now complained of 
that the courts held those orders reviewable. 

2. Even if the orders were held to be judicially review- 
able, they should be affirmed because they were validly 
issued pursuant to, and in full compliance with Section 4 
of the Natural Gas Act and the Commission’s Rules and 
Regulations promulgated pursuant to authority granted 
in Sections 4 and 16 of the Act. 

Petitioner attempts to avoid rate regulation by resort- 
ing to a variety of descriptive terminology such as ‘‘total 
price’’, ‘‘single price’’, ‘‘average price’’, ‘‘price phase’’, 
ete., to support its contention that the rate increase sus- 
pended by the Commission was not a rate change or change 
in rate schedule within the meaning of Section 4 (d) of 
the Act, but its efforts in that direction are soon grounded 
because they are directly contrary to the terms of peti- 
tioner’s contract with Texas Eastern and are inconsistent 
with its own language in other parts of its brief and in 
the new rate schedule itself. 

Petitioner’s argument that the escalation clause in its 
contract providing for periodic increases in price is self- 
executing and operates automatically beyond the Commis- 
sion’s regulatory reach is contrary to the long-established 
legal principle, affirmed in numerous Supreme Court cases, 
that private contracts are subject to governmental regula- 
tion and that one cannot remove his rights or business 
activities from that regulatory power by making a contract 
about them. 
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In issuing the orders complained of the Commission 
acted consistently with its interpretation of the Natural 
Gas Act ever since the Act was passed 19 years ago, and 
its long-standing interpretation is entitled to considerable 


weight. 
ARGUMENT 


I 


The Orders Are Not Now Reviewable 
A. The Orders Are Interlocutory And Not Definitive 


Before the Commission has had an opportunity to con- 
sider, on a record and argument, the questions here ad- 
vanced, petitioner seeks review of a Commission order 
which did no more than initiate a rate proceeding under 
Section 4(e) of the Natural Gas Act by setting down for 
hearing a filed rate increase and concomitantly suspending 
the increase from taking effect for a five-month period. 
Petitioner relies principally (Pet. Br. 11-15) on the Phillips 
ease in the Tenth Circuit, the Atlantic Seaboard case in 
the Fourth Circuit, and the Algonquin case in the First Cir- 
euit,* and not only ignores the well established body of 
law against premature judicial review of administrative 
agency action (the ‘‘exhaustion’’ rule), but does not even 
attempt to show that the reasons the exhaustion rule was 
not followed in those three cases have any applicability 
here. 

The exhaustion rule, established in Myers v. Bethlehem 
Ship Building Corp., 303 U.S. 41: Macauley v. Waterman 
SS. Corp., 327 U.S. 540, and Aircraft & Diesel Corp. v. 
Hirsch, 331 U.S. 752, has been applied to the Federal 
Power Commission. F.P.C. v. Arkansas P. & L. Co., 330 
U.S. 802, reversing per curiam 81 USAppDC 178, 156 F. 2d 
321; F.P.C. v. Union Producing Co., 97 USAppDC 223, 230 


12 Phillips Petroleum Co. v. F.P.C.. 227 F. 2d 470 (CA10), cer- 
tiorari denied sub nom., Michigan-Wisconsin Pipe Line Co. v. 
Philips Petroleum Co., 350 U.S. 1005; Atlantic Seaboard Corp. v. 
F.P.C., 201 F. 2d 568 (CA4); Algonquin Gas Transmission Co. v- 
F.P.C., 201 F. 2d 334 (CAI). 
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F. 2d 36, certiorari denied, 351 U.S. 927; Gulf Oil Corp v. 
F.P.C., 97 USAppDC 227, 230 F. 2d 40; Mississippi P. & 
L. Co. v. F.P.C., 131 F. 2d 148 (CAS). In faet, in F.P.C. 
and S.E.C. cases the Supreme Court has become unusually 
peremptory in rejecting attempts of lower courts to carve 
exceptions from the exhaustion rule. F.P.C. v. Arkansas 
P. & L. Co., supra; Cf. S.E.C. v. Otis & Co., 338 US. 843, 
reversing per curiam on the petition for certiorari USApp- 
DC, 176 F. 2d 34. And, of course, the exhaustion rule ap- 
plies not only where suit is brought for injunction or de- 
claratory judgement in a district court, but where a peti- 
tion is filed in a court of appeals under a special statutory 
provision like that of the Natural Gas Act for review of 
administrative orders. F.P.C. v. Metropolitan Edison Co., 
304 U.S. 375; C & S Air Lines v. Waterman, 333 U.S. 103, 
113; Aluminum Co. of America v. F.P.C., 76 USAppDC 
182, 130 F. 2d 445. 


In the Metropolitan Edison case the Court held that the 
identical review provisions of the Federal Power <Act * 
do not permit court review of merely procedural require- 
ments or interlocutory directions. In language which has 
become classic the Court said (304 U.S. at pages 383-384) : 


The argument proceeds on the view that the order 
of January 26, 1937, despite its preliminary character, 
was a reviewable order subject only to the requirement 
that an application for rehearing should first be made. 
Reliance is placed on § 313 (b) of the Federal Power 
Act that ‘‘Any party to a proceeding under this Act 
aggrieved by an order issued by the Commission in 
such proceeding may obtain a review of such order 
in the Cireuit Court of Appeals.*’ But neither this 
language, nor that of § 313 (a), should be construed as 
authorizing a review of every order that the Commis- 
sion may make, albeit of a merely procedural charac- 
ter. Such a construction, affording opportunity for 
constant delays in the course of the administrative 
proceeding for the purpose of reviewing mere proced- 
ural requirements or interlocutory directions would do 
violence to the manifest purpose of the provision. 


12 Public Utility Act of 1935, approved August 26, 1935, c. 687, 
49 Stat. 838, 861; 16 U.S.C. 825 l(b). 
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The context in § 313 (b) indicates the nature of the 
orders which are subject to review. Upon service of 
the petition for review, the Commission is to certify 
and file with the appellate court ‘‘a transcript of the 
record upon which the order complained of was 
entered.’’ The statute contemplates a case in which the 
Commission has taken evidence and made findings. 
Its findings, if supported by evidence, are to be con- 
clusive. The appellate court may order additional evi- 
dence to be taken by the Commission and the Com- 
mission may thereupon make modified or new findings. 
The provision for review thus relates to orders of a 
definitive character dealing with the merits of a pro- 
ceeding before the Commission and resulting from 
a hearing upon evidence and supported by findings 
appropriate to the case. 


Moreover, numerous decisions have held squarely that 
F.P.C. orders setting hearing and temporarily suspending 
the taking effect of filed rate increases are mere procedural 
requirements or interlocutory directions and not of such 
definitive character as to be reviewable under Section 19 
(b). This Court’s decisions have treated the matter as now 
too clear to require discussion. Columbian Fuel Corp v. 
F.P.C., 99 USAppDC —, 239 F. 2d 61; Northern Natural 
Gas Co. v. F.P.C. (unreported), CADC No. 10,726, decided 
February 8, 1951. And see the other decisions of this Court 
cited in the Columbian Fuel case, i.e., United Gas Pipe Line 
Co. v. F.P.C., 86 USAppDC 314, 181 F. 2d 796; Arrow Air- 
ways v. C.A.B., 87 USAppDC 71, 180 F. 2d 705; National 
Airlines, Inc. v. C.A.B. (unreported), CADC No. 10,749, 
appeal dismissed December 19, 1950. 

Other cases have consistently reached the same result 
on the F.P.C’s usual orders setting hearing on filed rate 
increases and concomitantly suspending the increase from 
taking effect for a limited period. Humble Oil & Refining 
Co. v. F.P.C., 226 F. 2d 819 (CAS), certiorari denied, 352 
U.S. 967; Same v. Same, 244 F. 2d 828 (CA5—7 cases) ; 
Same v. Same, — F. 2d — (CA5—8 eases), decided 
June 28, 1957; Hunt Oil Co. v. F.P.C., 236 F. 2d 828 (CA5— 
2 cases), certiorari denied, 352 U.S. 970; Union Oil Co. v. 
F.P.C., 236 F. 2d 816 (CA5), certiorari denied, 352 U.S. 969; 
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Stanolind Oil & Gas Co. v. F.P.C., 236 F. 2d 824 (CAS) ; 
Continental Oil Co. v. F.P.C., 236 F. 2d 827 (CA5), certio- 
rari denied, 352 U.S. 966; Sun Oil Co. v. F.P.C., 244 F. 2d 77, 
78 (CAS); see also Jlississippi P. & L. Co. v. Memphis 
Natural Gas Co., 162 F. 2d 388, 390-391 (C.A5). 

This is not to say that petitioner is foreclosed from court 
review of the questions of law involved, but only that re- 
view at this time is premature. If upon the conclusion of 
the Commission proceedings the Commission’s order ag- 
grieves petitioner, any errors of law committed by the 
Commission in the proceeding will be subject to review. 
Aluminum Co. of America v. F.P.C., 76 USAppDC 182, 
130 F. 2d 445; Chotin Towing Corp. v. F.P.C., — USAppDC 
— F. 2d —, No. 13846, order of dismissal entered June 
26, 1957; Humble Oil & Refining Co. v. F.P.C., 236 F. 2d 
819, 823." 

The hearings set by orders like the one complained of 
here, and the subsequent proceedings before the Commis- 
sion on the record made at such hearings, enable the Com- 
mission to consider all of the contentions which petitioners 
seek to advance when they ask the courts at the threshold 


13Tn Northern Natural Gas Co. v. F.P.C., CADC No. 10726 (de- 
cided February 8, 1951) (unreported), a natural gas company 
sought review, as petitioner does here, under Section 19 (b), of a 
Commission suspension order. The suspension there was of pro- 
posed rate increases allegedly covering sales of natural gas for 
resale for industrial use only, which rates are nonsuspendible under 
Section 4 (e). The District of Columbia Circuit, after argument, 
dismissed the petition for want of jurisdiction, in an unpublished 
opinion. Subsequently, when the Commission, after hearing, had 
passed on the validity of the increased rates, the company sought 
review in the Eighth Circuit of the validity of the suspension order 
as well as the Commission’s rate determinations, as provided by 
Section 19 (b). That court, in State Corp. Commission of Kansas 
v. F.P.C., 206 F. 2d 690, 698 (CA8), certiorari denied, 346 US. 
922, after a thorough consideration of the record made before the 
Commission, held that there was “no error in the Commission’s 
exercise of jurisdiction in suspending the proposed schedules” (206 
F. 2d at 698-702). These decisions provide a graphic example 
both of the necessity and the utility of the requirement of Section 
19 (b) that review of Commission interlocutory orders should await 
the availability of a full record prepared before the Commission. 
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of Commission inquiry to rule iv limine upon the propriety 
of the Commission’s proceeding. When it has passed upon 
them, in the words of the Fifth Circuit in the Humble case, 
supra, ‘‘upon judicial review of the definitive order, the 
interlocutory order will be reviewable insofar as it may 
have affected the final order’’ (236 F. 2d at p. 823). If 
the Commission in that order determines that it lacks 
jurisdiction to suspend the proposed increase, or if a court 
should reverse an adverse Commission determination, the 
result would be that, since the suspension would be shown 
to be invalid, the increased rate would have been the ‘‘filed’’ 
rate from the date on which the seller asked that it be 
effective and the seller would not be precluded from col- 
lecting the full amount of the increase. United Gas Pipe 
Line Co. v. Mobile Gas Service Corp., 350 U.S. 332, 347. 
It follows that the seller stands to lose the benefit of the 
inerease during the suspension period only if its increased 
rate is subject to the filing and suspension provisions of 
Sections 4 (d) and 4 (e). In that event, however, not 
only would the seller’s attack on the suspension order 
fall as completely without merit, but the denial of the 
increase during the suspension period would be only ‘‘a 
necessary incident of rate regulation,’’ the propriety of 
which is well established. See infra, p. 18. 

Wholly ignoring all of the exhaustion cases, which are, 
we submit, controlling here, petitioner relies on three cir- 
euit court decisions where the rule was not applied. Exam- 
ination of those decisions will show that in each case the 
Commission order complained of did more than set a hear- 
ing and temporarily suspend the increase, and it was that 
additional aspect of the order, for which there is no paral- 
lel in the order now complained of, which made it re- 
viewable. 

In the first case relied upon by petitioner (Br. 11-12), 
Phillips Petroleum Co. v. F.P.C., 227 F. 2d 470 (CA10), 
certiorari denied sub nom. Michigan Wisconsin Pipe Line 
Co. v. Phillips Petroleum Co., 350 U.S. 1005, the Commis- 
sion order which was complained of did not, like the order 
in the instant case, merely set a hearing and temporarily 
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suspend the contract rate; by an amendment to the order 
as first issued it went further and set a lower rate to be 
effective pending hearing on the contract rate, but without 
prejudice to the Commission’s ultimate determination of 
the proper rate. It was with respect to this aspect of the 
order, and this aspect only, that the Tenth Circuit, in the 
language relied upon by petitioner, held that the order 
complained of was reviewable because it had the necessary 
quality of definitiveness (227 F. 2d at pp. 474-475) : 

* * * reviewability extends to an order issued by the 
Commission which finally determines the legal rights 
of the parties with respect to matters within the scope 
of review. See Atlantic Seaboard Corp. v. Federal 
Power Commission, 201 F. 2d 568; Algonquin Gas 
Transmission Co. v. Federal Power Commission, 201 
F. 2d 334. 

The orders sought to be reviewed here do not deal 
with the merits of the proceedings before the Commis- 
sion in the sense that they were entered upon evidence 
concerning the reasonableness of the rates. They do not 
purport to finally determine Phillips’ wholesale rates. 
That matter is left to a conventional hearing in these 
proceedings. But the orders do purport to establish 
with finality the wholesale rates which Phillips was 
authorized to charge Michigan on June 7, 1954 and 
thereafter until changed by order of the Commission 
pursuant to hearing. * * * 

[T]he legal consequences which attach to these 
orders have conclusive effect upon the rights and duties 
of Phillips as an independent producer under the Nat- 
ural Gas Act and they are therefore reviewable. 


Absent such a provision in the order complained of finally 
determining rights, the court recognized the applicability 
of the exhaustion rule (227 F. 2d at p. 474): 


[T]he courts have been traditionally careful 
not to interfere with the administrative process, con- 
fining review to ‘‘orders of a definitive character deal- 
ing with the merits of a proceeding before the Com- 
mission and resulting from a hearing upon evidence 
Federal Power Commission v. Metropolitan 
Edison Co., 304 U.S. 375. * * * 


* * # 99 
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Thus that decision is inapplicable, and the opinion is 
actually opposed to the present petitioner’s contention on 
the facts of this case. 

The second ease relied upon by petitioner, Atlantic Sca- 
board Corp. v. F.P.C., 201 F. 2d 568 (CA4), involved an 
order which had the effect of suspending a rate change for 
almost six months (22 days over the 5 months specified in 
the statute) following the filing date as determined by the 
eourt. The claim was not that the Section 4 (ce) and 4 (d) 
filing requirements were inapplicable because the Commis- 
sion could not determine the validity of the rate in a Sec- 
tion 4(c) proceeding, as petitioner contends here, but 
rather that the proposed increase had been filed earlier than 
the date found by the Commission, and thus that the Com- 
mission had exceeded the statutory limitation of five months 
in suspending the rate. Hence the real question before the 
Fourth Cireuit was when the rate had been filed. 

That Court did not hold that it could review the validity 
of any suspension order issued by the Commission, for it 
recognized that it had no power under Section 19 (b) to 
review ‘‘mere preliminary or procedural orders or orders 
which do not finally determine rights of the parties’’ (201 
F. 2d at 572). Its holding was a narrow one. Pointing out 
that the petitioner would be irreparably injured if it could 
not obtain relief from the Commission’s order which pur- 
ported to suspend ‘‘the increased rate schedules for a 
period of 22 days beyond the date when the Commission 
was legally authorized to suspend them’’ (201 F. 2d at 572), 
the Fourth Cireuit held that the order was not a ‘‘mere 
preliminary or procedural’’ order because it finally deter- 
mined certain rights, and that the issue raised as to the date 
the rate had been filed was ‘‘sufficiently distinct from the 
general subject of the litigation and sufficiently final and 
definitive to justify us in exercising the power of review 
vested in us by the statute.’’ (Zbid.) 

In contrast, in the present case there is no serious claim 
that the suspension was improper if Section 4 (e) was ap- 
plicable to the rate increase. Hence, petitioner’s real quar- 
rel is not with the suspension order itself, but rather with 


as 
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the propriety of the Commission’s proceeding under 
Section 4 (e) to inquire into its rate. This is a matter 
which, encompassing as it does the general subject of the 
litigation, cannot be said to be distinct therefrom. Since 
review of this question can be obtained by petitioner, if it 
so desires, when the Commission issues its final order re- 
garding the rate increase (supra, p.{/), the order here, 
unlike that in Atlantic, does not finally determine rights. 

This distinction was recognized by the Fifth Circuit in 
Humble Oil & Refining Co. v. F.P.C., 236 F. 2d 819, 823 
(CAS), certiorari denied, 352 U.S. 967, in rejecting the very 
contention advanced in the instant case: 


As supportive of its claim that the suspension order 
here involved is reviewable, petitioner relies upon 4f- 
lantic Seaboard Corporation v. Federal Power Com- 
mission, 4 Cir., 201 F. 2d 568, 572, but we think that 
ease is clearly distinguishable from the case at bar. 
Consistent with what we have said above. the Court 
citing Federal Power Commission v. Metropolitan 
Edison Co., 304 U.S. 375, 58 8. Ct. 963, 82 L.Ed. 1408, 
there recognized that Section 19 (b) gives the Court 
of Appeals power to review an order of the Commis- 
sion upon the petition of a party aggrieved and that 
mere preliminary or procedural order or orders which 
do not finally determine rights of the parties should 
not be reviewed thereunder. On the facts there pre- 
sented, however, the Court concluded that the order 
there sought to be reviewed was not of that sort but 
instead was ‘‘sufficiently distinct from the general sub- 
ject of the litigation and sufficiently final and definitive 
to justify us in exercising the power of review vested 
in us by the statute.”’’ Thus, it is apparent that the 
Court did not undertake in the Atlantic case to review 
an interlocutory order, such as the one we have here, 
which is not definitive under the announced test for 
reviewability under Section 19 (b). 


The third case relied upon by petitioner, Algonquin Gas 
Transmission Co. v. F.P.C., 201 F. 2d 332 (CA1), involved 
an entirely different kind of Commission order, namely, an 
order dismissing for lack of jurisdiction an application filed 
pursuant to the proviso of Section 7 (¢) of the Natural Gas 
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Act for the issuance by the Commission of a temporary 
certificate of public convenience and necessity authorizing 
continued construction and operation of an interstate natu- 
ral gas pipeline system started under a permanent certifi- 
eate of public convenience and necessity which had been 
set aside on court review. Holding that it had jurisdiction 
under Section 19 (b) to review the dismissal order (as the 
Commission had conceded), the First Cireuit’s explanation 
makes plain that the dismissal complained of was a fina] 
disposition of a separable question distinct from any fur- 
ther proceeding before the Commission, and not interlocu- 
tory in nature, as is the hearing and suspension order in 
the instant case (201 F. 2d at pp. 337-338) : 


Certain types of interlocutory orders, not immedi- 
ately reviewable, may infect with invalidity the final 
order of the administrative agency ; in which case, upon 
judicial review of the final order, the interlocutory 
order will be reviewed so far as it may have affected the 
final order. But the order of October 31, 1952, now 
under review, was not that type of interlocutory order. 


The order dismissing for lack of jurisdiction Algon- 
quin’s application for a temporary emergency cer- 
tificate—whether right or wrong—cannot affect the 
validity of whatever orders the Commission may ulti- 
mately issue on the competitive applications of Algon- 
quin and Northeastern for permanent certificates of 
public convenience and necessity; and hence, the order 
in question will not be reviewable as an incident to 
review of such ultimate orders in the underlying pro- 
ceedings. Although Algonquin’s application for a tem- 
porary certificate was in form titled as a part of the 
underlying proceeding, it really should be regarded as 
carved out of the main proceeding and as partaking of 
the nature of a separate proceeding, in which the Com- 
mission was asked to exercise an asserted distinct sub- 
stantive power under §7(c) to meet an emergency 
situation, pending determination of what might be a 
protracted main proceeding. The Commission’s order 
of October 31, 1952, finally disposed of that separate, 
substantive application; and hence we think the order 
was not ‘‘merely preliminary or procedural’’ in char- 
acter, but had the necessary degree of finality to be 
immediately reviewable under § 19 (b). 


17 


The present order setting hearing and suspending the 
taking effect of the rate increase not being reviewable at 
this time under the uniform and oft-repeated court deci- 
sions in all of the comparable cases, the order denying re- 
hearing on that order is also not reviewable. Carolina 
Aluminum Co. v. F.P.C., 97 F. 2d 435, 438 (CA4). 


B. Petitioner Is Not Aggrieved by the Orders 


A corollary of the prematurity of this petition for review 
is that petitioner is not aggrieved by either of the orders 
complained of, and, therefore, a statutory prerequisite to 
judicial review is lacking. Section 19 (b) of the Act pro- 
vides, in pertinent part, that: 


Any party to a proceeding under this act aggrieved 
by an order issued by the Commission in such proceed- 
ing may obtain a review of such order in the circuit 
court of appeals of the United States * * *. 


Petitioner on page 7 of its brief refers to itself as ‘‘the 
party aggrieved’’ but apart from that recital it makes no 
attempt to set forth facts constituting aggrievement. The 
barren characterization of itself as an aggrieved party 
without alleging facts to show aggrievement is not sufficient 
to bring petitioner within the purview of Section 19 (b), 
which limits judicial review of the Commission’s orders to 
persons aggrieved. Cf. Interstate Electric, Inc., v. F.P.C., 
164 F. 2d 485, 486 (CA9); United States v. F.P.C., 191 F. 2d 
796, 799 (C.A4). 

Appendix B of petitioner’s brief (p. 42) contains a tabu- 
lation of petitioner’s gas sales to Texas Eastern during the 
period November 1, 1956, through April 23, 1957, which 
more than covers the five months’ suspension period pre- 
scribed in the Commission’s order suspending petitioner’s 
proposed increased rate (T. 102), showing that petitioner 
would have received $7,852 more under the suspended 13.3¢ 
per Mef rate than under the effective 13.1¢ rate, and it may 
be inferred that petitioner considers itself to be aggrieved 
because it was deprived of that amount of revenue. 

But the fact that petitioner cannot recoup revenue lost as 
a result of lawful suspension of increased rates does not 
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constitute aggrievement. Such a loss is the incidental con- 
sequence of a lawful and proper exercise of a governmental 
power for the public good, and it does not constitute a 
taking of property for public use in violation of the Fifth 
Amendment. Union Bridge Co. v. United States, 204 U.S. 
364, 390. 

The allowance of a reasonable time for determining the 
reasonableness of increased rates before they go into effect 
is a necessary incident of rate regulation and is proper. 
In Hope Natural Gas Co. v. F. P. C., 196 F. 2d 803, 809 
(CA4+) the court said: 


It is true, of course, that a utility is entitled to rates 
that are just and reasonable; but this is not to say that 
rates must fluctuate automatically with every change 
in economic conditions or that a reasonable time may 
not be allowed for determining the reasonableness of 
a proposed increase in rates before it is allowed to 
go into effect. Any loss sustained by a maintenance 
of the status quo while such determination is being 
made is properly considered, not as a violation of con- 
stitutional right, but as a necessary incident of rate 
regulation so long as the period of suspension does 
not ‘overpass the bounds of reason.’’ See American 
Telephone & Telegraph Co. v. United States, 299 U. S. 
232, 247; Federal Power Commission v. East Ohio Gas 
Co., 338 U. S. 464, 475. It is not contended, nor could 
it reasonably be, that the five months suspension period 
allowed by the statute is so unreasonable as to amount 
to a denial of due process. As pointed out by Senator 
Elkins with respect to the suspension provision of 
the Mann-Elkins Act, a limited period of suspension 
pending an investigation of proposed increases is ‘‘a 
reasonable limitation upon the exercise of the property 
rights of the carrier (utility) in fixing a rate.’’ 45 
Cong. Record 3472. 


If it be ultimately determined upon judicial review of 
the Commission’s final order entered in this proceeding 
that the suspension order is invalid, any revenues which 
petitioner was prevented from collecting by an erroneous 
order of the Commission could then be collected. United 
Gas Pipe Line Co. v. Mobile Gas Service Corp., 350 U. S. 
332, 347, supra, p. 12. 
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Finally, as Mr. Justice Frankfurter pointed out in his 
dissenting opinion in United States v. Storer Broadcasting 
Co., 351 U. 8. 192, 213-214, in which he agreed with Mr. 
Justice Harlan’s reasoning that Storer was not a party 
agerieved, the statutory requirement of aggrievement as 
a condition precedent to review is a jurisdictional limitation 
on judicial action by the court. 


A 


The Orders Were Validly Issued Pursuant to, and in Full 
Compliance with Statutory Authority 

Assuming arguendo that the orders complained of were 
judicially reviewable, the principal issue in this case would 
then be whether the Commission may suspend a proposed 
change of rate for sales of natural gas under the Commis- 
sion’s jurisdiction when such proposed change is provided 
for in a contract between seller and buyer previously filed 
with the Commission. 

The sum and substance of petitioner’s argument on this 
subject is that the step-up escalation clause providing for 
annual price increases in its contract with Texas Eastern 
operates automatically (Pet. Br. 8, 9, 18), that such au- 
tomatic operation is beyond the regulatory scope of the 
Natural Gas Act and is exempt from the notice requirement 
of Section 4 (d) of the Act (Pet. Br. 18, 31-32), and that the 
Commission is powerless to prevent the successive price 
increases from going into effect automatically at the times 
specified in the contract (Pet. Br. 24). Those contentions, 
if accepted, would put into the hands of petitioner and 
other natural-gas companies the power to nullify the sus- 
pension provisions of the Act and thereby destroy a large 
and very important part of its regulatory scheme. Natural- 
gas companies would then find it easy to avoid entirely 
the provisions of Section 4 (d) and (e) of the Act by the 
simple device of writing into their contracts provisions 
for making any and all rate increases in the future which 
they could possibly desire, thereby writing Section 4 out 
of the Act for all practical purposes and relegating the 
Commission to sole reliance on the rate regulatory provi- 
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sions of Section 5 (a). The Congressional regulatory 
scheme and intent expressed in the Natural Gas Act are 
not to be so easily nullified, however. 


A. Statutory Authority for the Orders 


In suspending petitioner’s proposed rate increase, the 
Commission acted pursuant to authority granted to it in 
Section 4 of the Act as implemented by its rules and regula- 
tions. Section 4 (c) of the Act requires every natural-gas 
company to file with the Commission, under such rules 
and regulations as the Commission may prescribe, schedules 
showing all rates and charges for any transportation or 
sale of natural gas subject to the jurisdiction of the Com- 
mission together with all contracts which in any manner 
affect or relate to such rates and charges. 


Section 154.92 of the Commission’s Rules and Regula- 
tions (18 CFR 154.92) implements Section 4 (ce) of the Act 
with respect to independent producers™ of natural gas 
subject to the Commission’s jurisdiction, and requires 
every independent producer to file with the Commission 
rate schedules setting forth its rates and charges, terms 
and conditions of service. The rate schedule to be filed by 
independent producers is defined in the Commission’s Reg- 
ulations under the Natural Gas Act as follows (18 CFR 
154.93) : 


§ 154.93 Rate Schedule Defined.—For the purpose of 
Sections 154.92 through 154.101 hereof ‘‘Rate Sched- 
ule’’ shall mean the basic contract and all supplements 
or agreements amendatory thereof, effective and ap- 
plicable on and after June 7, 1954, showing the service 
to be provided and the rates and charges, terms, con- 
ditions, classifications, practices, rules and regulations 
affecting or relating to such rates or charges, applic- 
able to the transportation of natural gas in interstate 


14 An independent producer is any person “* * * as defined in 
the Natural Gas Act who is engaged in the production or gathering 
of natural gas and who transports natural gas in interstate com- 
merce or sells natural gas in interstate commerce for resale, but 
who is not primarily engaged in the operation of an interstate pipe- 
line” (18 CFR 154.91). 
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commerce or the sale of natural gas in interstate com- 
merce for resale subject to the jurisdiction of the Com- 
mission. 


Section 4 (d) of the Act provides that no change shall 
be made by any natural-gas company in any such rate or 
charge or contract relating thereto except after 30 days’ 
notice’® to the Commission and to the public unless the 
Commission otherwise orders, and provides further that: 


Such notice shall be given by filing with the Com- 
mission and keeping open for public inspection new 
schedules stating plainly the change or changes to be 
made in the schedule or schedules then in force and 
the time when the change or changes will go into effect. 


Section 4 (d) was implemented as to independent pro- 
ducers by Section 154.94 of the Commission’s Regulations 
(18 CFR 154.94) which in Subsection 154.94 (b) requires 
that every change in any rate schedule, rate, charge, classi- 
fication or service shall be filed with the Commission not 
less than 30 days and also rot more than 90 days prior to 
the date such change in rate schedule is proposed to be made 
effective. 

Section 4 (ce) of the Act gives to the Commission the 
suspension authority which it exercised in suspending 
petitioner’s proposed increased rate. That section pro- 
vides, in pertinent part, that: 


Whenever any such new schedule is filed the Com- 
mission shall have authority, * * * to enter upon a hear- 
ing concerning the lawfulness of such rate, charge, * * *; 
and, pending such hearing and the decision thereon, the 
Commission, upon filing with such schedules and de- 
livering to the natural-gas company affected thereby 
a statement in writing of its reasons for such sus- 
pension, may suspend the operation of such schedule 
and defer the use of such rate, charge, * * * but not 
for a longer period than five months beyond the time 
when it would otherwise go into effect * * * and after 


15 Petitioner’s notice of change in its rate schedule (Supplement 
No. 8) (T. 94-98) was filed with the Commission October 24, 1956, 
and the proposed change was suspended November 23, 1956 (T. 
101) before the increased rate had become effective. 
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full hearings, either completed or before the rate, 
charge, classification, or service goes into effect, the 
Commission may make such orders with reference 
thereto as would be proper in a proceeding initiated 
after it had become effective. 


Section 4 (e) leaves no doubt that Congress intended 
that the Commission should be free to exercise its author- 
itv to suspend the operation of a proposed change in 
rate, in conjunction with a hearing coneerning the law- 
fulness of such rate, whenever in its diseretion the Com- 
mission deems it necessary to do so in the public interest 
and to aid in the enforcement of the provisions of the 
Natural Gas Act. 

In Section 1 (a) of the Act, Congress declared: 

* * * that the business of transporting and selling 
natural gas for ultimate distribution to the public is 
affected with a public interest, and that Federal regu- 
lation in matters relating to the transportation of 


natural gas and the sale thereof in interstate and 
foreign commerce is necessary in the public interest. 


In Section 4 (a), Congress declared that all rates and 
charges of natural gas companies subject to the Commis- 
sion’s jurisdiction shall be just and reasonable, and any 
such rate or charge that is not just and reasonable is un- 
lawful. 

The suspension power given to the Commission in Sece- 
tion 4: (e), together with the power to require a natural 
gas company to furnish a bond to refund such portion of 
increased rates or charges as the Commission after a hear- 
ing finds to be not justified, are important parts of the 
regulatory scheme enacted by Congress to achieve the 
paramount purpose of protecting the public interest. The 
importance of Section 4 in providing the Commission with 
the power needed for that purpose has been judicially 
recognized by the highest authority. In F.P.C. v. Hope Nat- 
ural Gas Co., 320 U.S. 591, 610, 611, the Supreme Court, 
speaking of the Natural Gas Act said: 

The primary aim of this legislation was to protect 
consumers against exploitation at the hands of natural 
gas companies * * *, 


y% 
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The Federal Power Commission was given broad 
powers of regulation. The fixing of ‘‘just and reason- 
able’’ rates (§ 4) with the powers attendant thereto 
was the heart of the new regulatory system. 


And again, in F.P.C. v. Interstate Natural Gas Co., 336 
U.S. 577, 581, the Supreme Court, in dealing with a rate 
refund, said: 


The aim of the Act was to protect ultimate con- 
sumers of natural gas from excessive charges. 


The Commission’s statutory power to suspend a pro- 
posed increased rate for natural gas pending a hearing 
concerning the lawfulness of such rate whenever in its 
discretion it deems it necessary in the public interest to 
do so is no longer open to question. Without that power, 
exercised in conjunction with the authority to require 
natural gas companies to furnish a bond as a condition 
prerequisite to putting increased rates into effect, natural 
gas companies, by agreements among themselves, could 
increase rates and charges at will in whatever amounts 
they decide upon and put them into effect immediately 
without any assurance of refund to gas consumers of por- 
tions of the inereased rates which the Commission might 
ultimately find to be unlawful. Furthermore, without the 
Commission’s suspension power, natural gas companies 
would be free to put into effect a succession of rate in- 
creases even while a rate proceeding is in progress; and 
even after a rate hearing is concluded and a reasonable 
rate decided upon by the Commission, they would be able 
to nullify the Commission’s decision by further increases 
within a short while. 


B. Petitioner Cannot Avotd Rate Regulation 


Although petitioner had been collecting for gas delivered 
at 13.1¢ per Mef and proposed by filing Supplement No. 8 
to its gas rate schedule (T. 94) to begin collecting on 
November 1, 1956, at 13.3¢ per Mef, it tries to avoid the 
application of Section + (e) of the Act by contending that 
this was really not a change in rate at all within the mean- 
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ing of Section 4 (d) (Pet. Br. 8), but was only a ‘‘price 
phase”’’ (Pet. Br. 7, 8, 20, 21, 22), a ‘‘step-up phase’’ (Pet. 
Br. 28), a ‘‘component’’ (Pet. Br. 31), a ‘‘price adjust- 
ment’? (Pet. Br. 32) in a contract providing for ‘‘a gradu- 
ated gas price’’ (Pet. Br. 15), ‘‘an average price’’ (Pet. 
Br. 28), a ‘‘single rate’’ (Pet. Br. 29), a ‘‘single total 
price”’ ‘Pet. Br. 28, 29), and a ‘“‘total price’’ (Pet. Br. 
30, 31). 

The confusion in which petitioner became enmeshed in 
trying to avoid the impact of Section 4 (e) is illustrated 
by the wide variety of descriptive terminology used. For 
example, on page 28 of its brief, petitioner says: 


The step-up phase in gas price is in truth and effect 
a single price, the automatic step-up phases being more 
in the nature of a method of payment rather than a 
change in the over-all gas price. * * * For example, 
the contract of petitioner with Texas Eastern contains 
a 15 vear primary term with a gas price beginning at 
12.5¢ per Mef for the first year, and increasing at 
the rate of 2 mills per Mef each year thereafter to 
a maximum of 15.5¢ per Mcf. It is a matter of simple 
mathematics to compute the mean or average price 
at 14¢ per Mef. (Emphasis supplied). 


And on page 29: 


* * * the contract of petitioner provided for a single 
rate at the time the contract was filed with the Com- 
mission * * *. (Emphasis supplied). 

* * * The entire contract sets forth a single total 
price realized by periodic adjustments specifically pro- 
vided therein, * * *. (Emphasis supplied). 


Petitioner’s difficulty in maintaining the delusion of a 
‘‘single total price’’ is illustrated by the numerous in- 
consistencies between that concept and other language in 
its brief. On page 1, for example, petitioner points out 
that its FPC Gas Rate Schedule No. 1 

* * * by its terms provided for a price for the period 
November 1, 1956 to November 1, 1957 which was 2 
mills hicher than the previous 12-month period; 


and on pages 9 and 10, petitioner says; 
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The rate applicable after November 1, 1956 (13.3¢) 
is not the contract price for the prior November 1, 
1955 to November 1, 1956 period. The earlier period 
had a different contract price (13.1¢) applicable solely 
to that period; 


and on pages 15 and 16: 


The initial gas rate schedule at the time it was tendered 
for filing was a contract rate schedule complete in all 
essentials so that the Commission could at that time 
pass on and determine the justness and reasonableness 
of the rates provided for therein. (Emphasis sup- 
plied) ; 


and on page 28 petitioner points out that the gas price 
provided for in the contract tzcreases at the rate of 2 mills 
per Mef each year. 

Petitioner emphasizes the inherent weakness and incon- 
sistency running throughout its entire argument, which 
is based on the concept of a ‘‘total price’’, when, on page 
16 of its brief, it points out that Article IX of the contract 
««* * * provides a price for each of the years of said con- 
tract, ** *.’? And on pages 26 and 27 of its brief, petitioner 
further emphasizes the fiction of its ‘‘total price’’ concept 
when it says: 


The step-up type clause in the contract of petitioner 
with Texas Eastern is in effect an accommodation to 
the pipe line purchasers which permits the pipe line 
company to buy gas at a lower rate in the early years 
of the long term gas purchase contract when its capital 
expenditures are the greatest, and to pay the highest 
price in the later years of the contract when its profits 
are the greatest from a given field. (Emphasis sup- 
plied). 


Petitioner’s attempt to foist the concept of a ‘‘total 
price’? on the Court in an effort to bolster its case runs 
into several manifest difficulties in addition to that of 
language inconsistency. The concept is contrary to the 
terms of the contract between petitioner and Texas Eastern 
and its acceptance would require a complete re-writing 
of the price provisions of the contract. Article IX of the 
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contract spells out explicitly the prices to be paid during 
successive years, the dates on which prices are to be in- 
creased, and various other conditions, including the favored- 
nation clause and periodic price re-determination, under 
which prices may be increased but nowhere in the contract 
is there any mention of a ‘‘total price’’, ‘‘single rate’’ or 
‘‘average price.”’ 

Moreover, the concept of a ‘‘total price’’ is irreconcilable 
with the language of the contract which speaks, not of one 
price but of plural prices. For example, in Article IX, after 
listing the different prices to be paid in successive years, 
it is stated (T. 24): 


It is expressly understood and agreed between the 
parties that there shall be added to all the prices pro- 
vided for in this Article IX * * *; 


and (T. 27): 


It is agreed that Seller may request a price redetermi- 
nation of the prices hereinabove provided * * *; 


and (T. 29): 


* * * provided, however, that in no event shall the 
redetermined price for any period be less than that 
shown in the foregoing schedule of prices for the same 
period’’ (Emphasis supplied). 


Petitioner’s invention of the ‘‘total price,’’ ‘‘single 
price,’’ ‘‘average price,’’ and ‘‘single rate’’ is wholly in- 
consistent with the price provisions of the contract, with 
the language of the contract, and with other language in 
petitioner’s brief. Nowhere in the contract is there any 
statement of, or reference to such a price or rate, and even 
a casual reading of the price provisions in Article IX of 
the contract (T. 23-30) is sufficient to convince one that 
the contract contemplates the payment, not of one price, 
but of many different prices during its term and that it is 
impossible to forecast with any degree of certainty what 
the prices will be from year to year; for although Article 
IX provides that the price of gas will be increased by 0.2¢ 
per Mcf on November Ist of each year from an initial price 
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of 12.5¢ per Mef to 15.5¢ beginning November 1, 1967, the 
prices set forth in that escalation clause are subject to fur- 
ther increase under the buyer’s agreement to reimburse the 
seller for certain taxes if paid by the seller (T. 24-25), by 
the ‘‘favored-nation’’ provision that the buyer will pay 
petitioner as high a price as buyer pays under any other 
contract entered into thereafter under certain specified 
conditions (T. 25-27), and by the proviso for the re-de- 
termination of prices at five-year intervals (T. 27-29). Not 
by any amount of verbal legerdemain can petitioner over- 
come the plain common sense fact that an increase from 
13.1¢ per Mef to 13.3¢ is a change in rate within the pur- 
view of the Commission under Section 4 of the Act and 
that the proposed higher rate is suspendible under Section 
4(e). 

Petitioner argues that because the Commission accepted 
its contract with its buyer as a rate schedule in lieu of a 
rate tariff required of pipeline companies, petitioner has a 
vested right to increase the prices of its gas year after vear 
in accordance with the provisions of the contract and that 
in so doing it is beyond the purview of the Commission’s 
regulatory authority. But the Commission took special 
precaution to help petitioner avoid such misconception by 
stating explicitly in its letters to petitioner accepting the 
contract and supplements for filing that acceptance did not 
constitute approval of any rate or charge’ and that (T. 74, 
75, 89, 90): 


In the event that any of the documents comprising 
the listed rate schedules contain provisions for future 
automatic adjustments in rates and charges based upon 
new or increased taxes, prices paid for gas by or to 
others, price redetermination provisions, or any simi- 
lar provision, your attention is directed to the fact that 
such provisions, when invoked to change the effective 
rates and charges, will constitute a change in such 
rates and charges within the meaning of Section 4 (d) 


16 Section 154.101 of the Commission's Order No. 174-A, now a 
part of the Commission’s Regulations, (18 CFR 154.101) provided 
explicitly that acceptance for filing of any rate schedule or part 
thereof is not to be construed as approval by the Commission. 
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of the Natural Gas Act and Section 154.94 of the Com- 
mission’s Regulations under such Act as promulgated 
by this Commission’s Order No. 174-B. The Act and the 
Commission’s rules require that such changes be filed 
with the Commission not more than 90 nor less than 30 
days prior to the proposed effective date thereof. 

This acceptance for filing shall not be construed as 
a waiver of the requirements of Section 7 of the Natural 
Gas Act, as amended; * * * nor shall such acceptance 
be deemed as recognition of any claimed contractual 
right or obligation associated therewith; and such ac- 
ceptance is without prejudice to any findings or orders 
which have been or may hereafter be made by the Com- 
mission in any proceeding now pending or hereafter 
instituted by or against vour company. 


Petitioner was thus fully informed by the Commission 
of the conditions on which its proffered filings were ac- 
cepted and of the interpretation to which they were subject 
—the very conditions and interpretation which petitioner 
would now ignore. 

Petitioner’s interpretation of the Commission’s power 
to suspend changes in rates is inconsistent with the Act 
and also with the Commission’s regulations promulgated 
under Sections 4 and 16 of the Act to implement the pro- 
visions of Section 4 of the Act, some of which were para- 
phrased in the acceptance letters. 

Petitioner contends that its contract was filed as an initial 
rate schedule, that all of its terms constitute a single inte- 
grated agreement, and that as an initial rate schedule it is 
not subject to the suspension power conferred upon the 
Commission in Section 4 (e) of the Act (Pet. Br. 15-16, 32- 
33). Petitioner then jumps to the conclusion that when the 
Commission suspended its proposed increased rate it sus- 
pended its initial rate schedule. That conclusion, however, 
will not stand up when measured against the terms of the 
Act and of the Commission’s implementing regulations. 

For correct understanding and interpretation, the de- 
finition of rate schedule (18 CFR 154.93) supra (p. 20), 
must be read in conjunction with the Commission’s other 
regulations pertaining to independent producers and partic- 








29 


ularly the regulations pertaining to changes in rate sched- 
ules (18 CFR 154.94). Section 154.94 (a) provides that: 


No change shall be made in any rate, charge, or 
service * * * for the interstate transportation or sale 
of natural gas in interstate commerce subject to the 
jurisdiction of the Commission by any independent pro- 
ducer * * *, without first filing a change in rates pur- 
suant to Section 4 (d) of the Natural Gas Act and in 
accordance with this section. (Emphasis supplied). 18 
CFR 154.94 (a). 


In order to avoid the misconception such as petitioner 
indulges in that ‘‘the mere filing of the contract gives 
notice of the automatic operation of its provisions’’ and 
that no further notice of a rate increase is required (Pet. 
Br. 31-32), Section 154.94 (b) of the Commission’s Regu- 
lations provides that: 


Every change in any rate schedule, rate, charge, 
classification or service * * * shall be filed with the 
Commission in duplicate not less than 30 days nor 
more than 90 days prior to the date such change in 
rate schedule is proposed to be made effective. (Em- 
phasis supplied). 18 CFR 154.94 (b). 


By specifically including changes in rates and charges 
as well as changes in rate schedules in filing requirements, 
the Commission effectively disposes of petitioner’s argu- 
ment that the rate increase from 13.1¢ per Mef to 13.3¢ 
did not involve any change in the contract and that there- 
fore the suspension provision of the Act is inapplicable. 

Section 154.94 (b) when read in conjunction with the de- 
finition of rate schedule in Section 154.93 makes it clear that 
a change in rate must be filed with the Commission, and 
that petitioner’s filing of its contract with the Commission 
did not per se fulfill the time limitations pertaining to 
notices of changes in rates. In addition to the statutory 
requirement of 30 days’ notice to the Commission before 
any change in rate can become effective in the absence of 
a Commission order waiving such notice, Section 154.94 
(b) imposes the additional requirement that every change in 
any rate shall be filed with the Commission not more than 
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90 days prior to its proposed effective date. Those time 
limitations on the filing of rate changes as applied to inde- 
pendent producers are counterparts of the 30 and 60 day 
time limitations on the filing of tariffs and contracts by 
pipeline companies (18 CFR 154.22). It is clear that the 
filing of petitioner’s contract could not serve as notice of 
price increases to become effective thereafter, inasmuch as 
the contract was filed more than 90 days prior to the sched- 
uled effective dates of the proposed increased rates. 

Section 154.94 (c) of the Regulations leaves no doubt 
that price increases are changes within the meaning of Sec- 
tion 4 (d) of the Act and of Sections 154.94 (a) and (b) of 
the Regulations even when they are provided for in a con- 
tract. Section 154.94 (c) provides that: 


The operation of any provision of the rate schedule 
providing for future or periodic changes in the rate, 
charge, classification, or service after June 7, 1954, or 
the operation of any like provision im any initial rate 
schedule filed after June 7, 1954, shall constitute a 
change in rate schedule. (Emphasis supplied). 18 CFR 
154.94 (¢). 


Sections 154.93 and 154.94 when read together demon- 
strate conclusively that, when the Commission accepted for 
filing petitioner’s contract as its FPC gas rate schedule, 
it did not waive the power given to it in Section 4 (e) of 
the Act to suspend and defer the use of increased rates 
and charges even though they were provided for in the 
contract, and that fact was emphasized in all of the Com- 
mission’s letters accepting petitioner’s contract and other 
rate filings (T. 74-75, 89-90). Any possible lingering mis- 
conception on that point should be dispelled by the explicit 
statements of policy in Sections 2.4 (g) (h) and 2.52 of the 
Commission’s General Policy and Interpretations (18 CFR 
2.4 (g), (bh), 2.52) providing that: 


Changes under escalator clauses may be suspended 
as changes in existing filed schedules. 

Suspension of a rate schedule, within the ambit of 
the Commission’s statutory authority is a matter 
within the discretion of the Commission. 
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The Commission’s Rules and Regulations were prescribed 
under the statutory authority contained in the Act. Sec- 
tion 4 (c) of the Act authorizes the Commission to pre- 
scribe rules and regulations concerning rate schedules, 
while Section 16 provides, in pertinent part, that: 


The Commission shall have power to perform any 
and all acts and to prescribe, issue, make, amend, and 
rescind such orders, rules, and regulations as it may 
find necessary or appropriate to carry out the provi- 
sions of this act. (Emphasis supplied). 


In Colorado Interstate Gas Co.v. F.P.C., 142 F. 2d 943, 952 
(CA10), affirmed, 324 U.S. 581, the court said: 


The primary legislative purpose in the passage of 
the Act was to provide comprehensive regulation of 
the wholesale distribution to public service companies 
of natural gas moving interstate, and to rest in the 
Commission as the instrumentality of Congress’ power 
to exercise such regulation. * * * And the grant of 
powers expressly conferred upon the Commission 
carried with it by implication all authority reasonably 
necessary and fairly appropriate to make such powers 


fully efficacious, and to render effectual the discharge 
of the duties of the Commission. 


One of the Commission’s purposes in permitting inde- 
pendent producers to file their basic contracts as their 
rate schedules was to relieve the impact of Phillips Petro- 
leum Co. v. State of Wisconsin, 347 U.S. 672, on inde- 
pendent producers and to ease their burden of compliance 
with the provisions of the Natural Gas Act. In the absence 
of the rules and regulations promulgated by the Commis- 
sion to assist independent producers in complying with 
the Act, independent producers would have had to file rate 
schedules and tariffs such as are required of natural-gas 
pipeline companies as described in 18 CFR, Part 154. In 
thus easing the burden on, and assisting independent 
producers to comply with the Act, the Commission did 
not waive in any respect any of its powers and rights 
under the Act. 

It follows that every change to a different price in the 
step-up escalation clause in petitioner’s contract is a change 
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in rate, and every such change is subject to suspension by 
virtue of Section 4 (e) of the Act. Mississipm River Fuel 
Corp. v. F.P.C., 121 F. 2d 159 (CA8); Mississipm Power & 
Light Co. v. Memphis Natural Gas Co., 162 F. 2d 388 (CA5), 
certiorari denied, 332 U.S. 770. 


It is sufficient answer to petitioner’s argument (T. 19-24) 
that it did not attempt to change its rate schedule to point 
out that petitioner itself denominated its rate filing, desig- 
nated by the Commission as Supplement No. 8 (T. 94), as 
a ‘‘Change in Rate Schedule’’ and referred to it as ‘‘* * * 
this notice of a change in such Rate Schedule’’; and simi- 
larly as to petitioner’s previous rate filings designated 
Supplements No. 4 (T. 64), No. 5 (T. 76), and No. 6 (T. 81) 
to petitioner’s FPC Gas Rate Schedule No. 1 (Emphasis 
added). Petitioner’s further contention that its rate filing 
involved in this case did not involve an increase in rate is 
also conclusively answered in Supplement No. 8 in peti- 
tioner’s own words (T. 96): 


The attention of the Commission is respectfully di- 
rected to the fact that this increase in rate is a ‘‘pe- 
riodic increase’? ; * * * (Emphasis supplied). 


When petitioner filed its notice of rate increase it filed 
a new rate schedule. The notice itself was a new rate 
schedule under Section 4(d) of the Act which requires that 
notice of change in any rate, charge, classification or serv- 
ice, or contract relating thereto: 


*" *" * shall be given by filing with the Commission 
*" * * new schedules stating plainly the change or 
changes to be made in the schedule or schedules then 
in force and the time when the change or changes will 
go into effect. (Emphasis supplied.) 


If petitioner should contend that its notice of change in 
rate schedule (Supplement No. 8) (T. 94) is not a new 
schedule it would be saying that it has not complied with 
the plain provisions of the Act governing rate changes 
and, therefore, its complaint in this case would be without 
foundation in either law or fact. 


In ‘suspending petitioner’s proposed increased price, 
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therefore, the Commission did not suspend an initial rate. 
The suspension of an initial rate would leave no rate in ef- 
fect. That did not happen here. The old rate continued in 
effect even after the suspension order was issued, until 
it was superseded by the new higher rate. 

Petitioner quotes at length from Phillips Petroleum Co. 
v. F.P.C., 227 F. 2d 470, 475 (CA10) and states that the 
action of the Commission is contrary to the holding in that 
ease (Pet. Br. 25-26). Petitioner makes no attempt, how- 
ever, to point out in what respect the Commission’s action 
is inconsistent with the holding in the Phillips case and, 
significantly, petitioner does not even claim any support 
from that case for its. contentions in this ease. The reason 
for such omission is obvious after reading the Phillips 
case because not only is that case devoid of any support 
for petitioner’s contention that its proposed rate increase 
was not suspendible under the Act but, insofar as it is 
pertinent to this case, it supports the Commission’s orders. 


The court held that the Commission could not suspend 
Phillips’ rate to which the Commission’s order related, 
not on the ground that it was an initial rate, but because 
it was in effect on June 7, 1954. The court itself said that 
if that were not the case thee Commission could have sus- 
pended the rate, as witness the following language of the 
eourt (227 F. 2d at 475): 


The correctness of that order depends upon the 
legal effect of the writings between parties. If they 
are to be considered together as one contract to esta- 
blish an applicable and effective rate on June 7, 1954 
the Commission obviously had no power to suspend it. 
If, on the other hand, the letter agreements are to be 
considered apart from the amended contract as mere 
proposals for rate increases, the Commission was em- 
powered to suspend such rates. 


Petitioner’s rate here involved was not in effect on 
June 7, 1954 and the Commission’s power to suspend it is 
untouched by the decision in the Phillips case. Any doubt 
on that point should be removed by the Tenth Circuit’s 
further statement in which it expressly distinguished be- 
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tween a rate change, such as is here involved, from the 
rates there involved. The court said (p. 475): 


But, it is one thing to treat an escalated rate effec- 
tive after June 7, 1954 as a change in rate or new 
schedule. It is quite another to treat a rate already 
in force on June 7, 1954 by virtue of the automatic 
provisions of an escalator clause in a contract as a 
new schedule or change in rates. 


The only thing that Petitioner’s rate here involved has 
in common with Phillips’ rates is that all of them result 
from the operation of escalation clauses in the basic 
contracts. The opinion in the Phillips case indicates clearly 
that the rates there involved would have been suspendible 
had they not been in effect on the cut-off date, June 7, 1954. 
Petitioner, therefore, can derive little comfort from the 
Phillips ease either as it pertains to the reviewability of 
the Commission’s orders or the suspendibility of increased 
rates resulting from the operation of escalation clauses 
in contracts. 

If one should accept petitioner’s argument together with 
its implications, then during the term of the contract, 
running until April 1968 and thereafter until terminated, 
petitioner must be permitted to put into effect automat- 
ically, and without any right on the part of the Commis- 
sion to question any change, not only the annual rate in- 
creases that are spelled out in the step-up escalation clause 
(T. 23-24), but also increases resulting from the operation 
of any other contract provision, including the ‘‘favored 
nation’’ and price redetermination provisos (T. 25-29). 
All of that is implicit in petitioner’s argument that changes 
in rates resulting from the operation of contract provi- 
sions are not changes within the meaning of Section 4 (d) 
of the Act (Pet. Br. 18). 

After the increases in rate go into effect, petitioner argues 
(Pet. Br. 29), the Commission could enter upon a hearing 
under Section 5 (a) of the Act, and, upon a finding that 
the rate is unjust, unreasonable, unduly discriminatory, 
or preferential, it could determine the just and reasonable 
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rate to be thereafter observed and in force. But the 
Natural Gas Act is not patterned on any such concept. 

During the many months clapsing between the time a 
rate becomes effective under the contract and the time when 
the Commission, after a public hearing, could make its 
rate determination, petitioner would be collecting the higher 
rate from its pipeline buyer, where it would become crystal- 
lized into costs and passed along to the ultimate consumers 
without any possibility of a refund of any part of the in- 
crease in the event that the Commission should find the 
higher rate to be unlawful. Petitioner, of course, would 
welcome such delay. 

Upon a finding that the higher rate was unlawful, the 
Commission could fix a lower rate, but within a few months 
or weeks, November 1, the effective date of the next annual 
increase in rate, would be reached and the rate would 
increase automatically to a figure even higher than that 
which the Commission found unlawful. 


If the procedure advocated by petitioner had been fol- 
lowed in this ease, petitioner’s rate under the contract 
would automatically have increased November 1, 1956 from 
13.1¢ per Mef to 13.3¢ (T. 23). The Commission then could 
have initiated proceedings under Section 5(a) of the Act to 
determine the lawfulness of the higher rate, but on Novem- 
ber 1, 1957, the rate would automatically increase again, 
this time to 13.5¢ per Mef. If the Commission should there- 
after find the former rate of 13.3¢ to be just and reason- 
able, such finding would be academic since that rate would 
no longer be in effect. If the Commission should find the 
former rate to be too high, it could fix a lower rate, but 
the excess amount over such lower rate which petitioner 
would have collected in the meantime would be forever 
lost to the gas consumers. 

Such a procedure is obviously absurd. It would reduce 
to a chaotic mockery the entire regulatory scheme of the 
Act and make it impossible for the Commission to comply 
with the Congressional mandate to protect the public 
interest through the effective exercise of its rate-regulating 
power. It would sacrifice the public interest by thwarting 
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the primary aim of the Act to protect consumers against 
exploitation at the hands of natural gas companies. F.P.C. 
v. Hope Natural Gas Co., 320 U.S. 591, 610. 

Recognizing that the fixing of just and reasonable rates 
with the powers attendant thereto is the heart of the Act’s 
regulatory system, F.P.C. v. Hope Natural Gas Co., 320 U.S. 
591, 611, Congress invested the Commission with broad 
powers of regulation. In Sections 4 (e) and 5 (a) of the 
Act, it put into the Commission’s hands rate-regulating 
powers to be exercised under different circumstances. The 
Commission's rate suspension power and the complemen- 
tary relationship between Sections 4 (e) and 5 (a) of the 
Act were emphasized by the Supreme Court in United 
Gas Pipe Line Co. v. Mobile Gas Service Corp., 350 U.S. 
332, 341, as follows: 


The powers of the Commission are defined by §¢ 4 
(e) and 5(a). The basic power of the Commission is 
that given it by §5 (a) to set aside and modify any 
rate or contract which it determines, after hearing, 
to be ‘‘unjust, unreasonable, unduly discriminatory, or 
preferential.’’ * * * Section 5 (a) would of its own 
force apply to all the rates of a natural gas company, 
whether long-established or newly changed, but in 
the latter case the power is further implemented by 
§4(e). All that ¢4(c) does, however, is to add to 
this basic power, in the ease of a newly changed rate 
or ‘contract (except ‘‘industrial’’ rates), the further 
powers (1) to preserve the status quo pending review 
of the new rate by suspending its operation for a 
limited period and (2) thereafter to make its order 
retroactive, by means of the refund procedure, to the 
date the change became effective. 


Under the circumstances of this case, therefore, it is 
Section 4 (ec) which arms the Commission with the sus- 
pension power needed to safeguard the public interest. 
Congress left it up to the Commission to decide, in its 
discretion, when to exercise that power. 


C. Contracts do not bar Regulation 


Petitioner cannot divest the Commission of its rate-regu- 
lating power under Section 4 (e) and thereby defeat the 
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congressional intent by filing a contract containing a rate 
escalation clause. That would be true even if the contract 
had been entered into before the Natural Gas Act was 
passed. 


In Producers Transportation Company v. Railroad 
Commission of the State of California, 251 U.S. 228, 232, 
the Supreme Court said: 


That some of the contracts before mentioned were 
entered into before the statute was adopted or the 
order made is not material. A common carrier cannot 
by making contracts for future transportation or by 
mortgaging its property or pledging its income pre- 
vent or postpone the exertion by the State of the 
power to regulate the carrier’s rates and practices. 
Nor does the contract clause of the Constitution inter- 
pose any obstacle to the exertion of that power. 


Petitioner entered into its contract with Texas Eastern 
with full knowledge that the gas industry had for many 
years been declared to be affected with a public interest 
and, therefore, subject to regulation by the government. It 
necessarily entered into that contract with knowledge of 
the paramount power of Congress under the commerce 
clause of the Constitution (Art. 1, sec. 8, el. 3) to regulate 
commerce among the States unfettered by agreements 
entered into either previously or, as in this case, thereafter. 
Petitioner can in no way modify the regulatory power of 
Congress by entering into contracts. Knoxville Water 
Company v. Knoxville, 189 U.S. 435, 438 (1902). 

In United Gas Pipe Line Co. v. Mobile Gas Service Corp. 
350 U.S. 332, the Supreme Court, after holding (p. 337) 
that the Natural Gas Act does not give natural-gas com- 
panies the right to change their rate contracts by unilateral 
action, said (p. 344): 


On the other hand, denying to natural gas com- 
panies the power unilaterally to change their contracts 
in no way impairs the regulatory powers of the Com- 
mission, for the contracts remain fully subject to 
the paramount power of the Commission to modify 
them when necessary in the public interest. The 
Act thus affords a reasonable accommodation between 
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the conflicting interests of contract stability on the 
one hand and public regulation on the other. 


Nothing in petitioner’s contract with Texas Eastern 
can inhibit the Commission in the exercise of its regulatory 
power. 


* * * the power of Congress in the regulation of in- 
terstate commerce is not fettered by the necessity 
of maintaining existing arrangements which would 
conflict with the execution of its policy, as such a 
restriction would place the regulation in the hands 
of private individuals and withdraw from the control 
of Congress so much of the field as they might choose 
by prophetic discernment to bring within the range of 
their enterprises. Federal Radio Commission v. 
Nelson Bros. Bond & Mortgage Co., 289 U.S. 266, 282. 


In Colorado Interstate Gas Co. v. F.P.C., 142 F.2d 9438 
(CA10), affirmed 324 U.S. 581, the Cireuit Court of Appeals 
for the Tenth Circuit said (at p. 953) : 


The exertion of the power of Congress in its regu- 
lation of interstate commerce is not fettered by pre- 


existing contracts or arrangements. The exercise of 
power under the Commerce Clause, Const. art. 1, § 8, 
cel. 3, cannot be subordinated to arrangements or stip- 
ulations previously effected. Contracts and arrange- 
ments of that kind necessarily are entered into with 
knowledge of the paramount authority of Congress 
to regulate commerce among the states. 


And in Mississippi River Fuel Corp. v. F.P.C., 121 F. 
2d 159, 163 (CA8), the court pointed out that contracts 
made prior to the enactment of the Natural Gas Act are 
‘*‘subject to regulation in the public interest’’ and ‘‘must 
yield to the public welfare.’’ 

The cases cited above are but recent affirmations of 
the principle established by a long line of Supreme Court 
eases that contracts are subject to the regulatory power 
of the State, and all of petitioner’s argument with a con- 
trary implication is conclusively answered by the Supreme 
Court in Union Dry Goods Company v. Georgia Public 
Service Corporation, 248 U.S. 372, 374-376 (1919), and the 
eases cited therein. 
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Price escalation clauses in contracts filed as rate sched- 
ules do not immunize the rates from regulation. To hold 
that price increases under such clauses are not rate changes 
subject to suspension within the meaning of Section 4 (d) 
of the Act would operate to shift from the Commission its 
reculatory responsibility and give that power to the natural 
gas companies. The Commission is without power under 
the Act either to abnegate or to transfer its regulatory 
function. To give effect to the price escalation clause in 
question would, as the Fifth Cireuit said with reference 
to the ‘‘favored nation”’ clause in the rate contract involved 
in Mississippi Power and Light Co. v. Memphis Natural 
Gas Company, 162 F. 2d 390 (CA5), ‘‘operate to transfer 
the legislative function of rate making from the Commis- 
sion to the courts.’’ This the court refused to counte- 
nance, holding that the ‘‘favored nation’’ clause involved 
became inoperative after the passage of the Natural Gas 
Act by reason of the provisions of Sections 4 and 5. 
Formula rate changes, as well as any periodic changes 
provided by a contract which is filed as a rate schedule, 
have the same infirmity. 

Petitioner’s contention that the Commission’s orders 
deprive it of valuable property rights in violation of the 
due process clause is conclusively negatived by the Supreme 
Court in Nebbia v. New York, 291 U.S. 502, 532, in which 
the Court said: 


* * * The due process clause makes no mention of sales 
or of prices any more than it speaks of business or 
contracts or buildings or other incidents of property. 
The thought seems nevertheless to have persisted 
that there is something peculiarly sacrosanct about 
the price one may charge for what he makes or sells, 
and that, however able to regulate other elements of 
manufacture or trade, with incidental effect upon 
price, the state is incapable of directly controlling the 
price itself. This view was negatived many years ago. 
Munn v. Illinois, 94 U.S. 113. 


On the same subject, the Supreme Court said in Atlantic 
Coast Line R. R. Co. v. Goldsboro, 232 U.S. 548, 558: 
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* * * Tt is settled that neither the ‘‘contract’’ clause 
nor the ‘‘due process’’ clause has the effect of over- 
riding the power of the State to establish all regula- 
tions that are reasonably necessary to secure the 
health, safely, good order, comfort, or general welfare 
of the community; that this power can neither be 
abdicated nor bargained away, and is inalienable 
even by express grant; and that all contract and prop- 
erty rights are held subject to its fair exercise. 


United Gas Pipe Line Company v. Mobile Gas Service 
Corporation, 350 U.S. 332, and F.P.C. v. Sierra Pacific 
Power Company, 350 U.S. 348, on which petitioner relies, do 
not support petitioncr’s contention that the orders in suit 
are invalid. To the contrary, the Supreme Court in the 
Mobile case (p. 341) emphasized the complementary rela- 
tionship between Sections 4(e) and 5(a) of the Act and, in so 
doing, it underscored the Commission’s authority to ex- 
ercise as it did the power of suspension authorized in Sec- 
tion 4(e) of the Act. 

Petitioner, on page 19 of its brief, quotes from the Mobile 
ease, 350 U.S. 339, 342, 343, to support two propositions 
which it advances, namely (1) ‘‘Neither party can change 
said contract schedule by its unilateral act’’, and (2) ‘‘The 
contract schedule can be changed only by mutual agreement 
of the parties.”’ 

We have no quarrel with those propositions; neither do 
we perceive their relevance to this case. In the Mobile case, 
the Supreme Court was concerned with the question of 
whether under the Natural Gas Act ‘‘* * * a regulated 
natural gas company furnishing gas to a distributing com- 
pany under a long-term contract may, without the consent 
of the distributing company, change the rate specified in 
the contract simply by filing a new rate schedule with the 
Federal Power Commission’’ (350 U.S. 333-334), which 
question it answered in the negative (id. p. 337). No such 
question is presented in this case since both the buyer and 
the seller have agreed upon the increased rate sought. 

The Supreme Court’s opinions in the Mobile and Sierra 
eases are directed against attempts by public utility com- 
panies to make unilaterally changes in their contract with 
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buyers, and they emphasize the necessity for a prior deter- 
mination by the Commission concerning the lawfulness of 
existing and proposed rates before rate changes can be 
made. In the Sierra case the Supreme Court said (350 U.S. 
353) that the Commission has undoubted power to prescribe 
a change in contract rates whenever it determines such 
rates to be unlawful. 

The Commission’s orders in suit looked to a public hear- 
ing concerning the lawfulness of the higher rate proposed 
with the consent of the purchaser and therefore they are in 
complete harmony with the decisions in the Mobile and 
Sierra cases. Here it is not a question of protecting the 
buyer against a unilateral increase by the seller of the 
contracted price as in Mobile and Sierra, for the buyer has 
consented to the increase. Here it is a question of protect- 
ing the public interest by inquiring into the lawfulness of 
an increase which the buyer and seller have agreed upon. 

The other cases cited in petitioner's brief are either in- 
apposite to the issues in this case or do not support peti- 
tioner’s contentions. 


D. The Orders Are Consistent with the Commission’s Long- 
Standing Interpretation of the Act 


Early in its administration of the Act, and long before 
issuing its regulations concerning rate schedules of inde- 
pendent producers, the Commission had established bv its 
interpretations, and it had been judicially settled, that con- 
tract provisions for price changes are not beyond the Com- 
mission’s regulatory reach. In 1939, the year after the en- 
actment of the Act, the Commission in four instances 2" 
suspended proposed increased rates provided for in price 
escalation clauses contained in contracts filed as rate sched- 
ules. The basis of the Commission’s action was that the 


17 United Gas Pipe Line Company, 2 FPC 723, Nov. 20, 1939; 
Southern Carbon Company, 2 FPC 725, Nov. 20, 1939; Interstate 
Natural Gas Company, Inc. and Hope Producing Company, 2 FPC 
727, Nov. 20, 1939; and Mississippi River Fuel Corporation, 2 FPC 
170, Dec. 28, 1939. 
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operation of such clauses constitutes a change in rate under 
Section 4(d). 

That interpretation has been adhered to consistently by 
the Commission throughout its administration of the Act 
and it has judicial approval. One of the early cases in 
which that question arose was In the Matter of Mississippi 
River Fuel Corporation, 2 FPC 170, (1939) involving a con- 
tract which was filed with the Commission as a rate sched- 
ule and which provided for rate increases. The seller sub- 
sequently filed with the Commission a notice that increased 
rates and charges as provided for in the contract would 
become effective on a stated date. The Commission sus- 
pended ‘the proposed increased rates and charges and or- 
dered a public hearing on their lawfulness. At the hearing 
the seller contended, inter alia, that the notice which it 
filed with the Commission was not a new schedule or change 
of rates within the meaning of Section 4(d) of the Natural 
Gas Act because the proposed increased rates and charges 
were provided for in the agreement between seller and 
buyer. In answer to that contention, the Commission 
said (2 FPC 176): 

* * *The Commission has the power, under Section 4 
of the Natural Gas Act, to suspend any ‘‘change’’ or 
“‘new schedule”’ of rates for a certain period pending 
hearing. The proposed increased rates and charges in 
this case represent a change from those now being 
charged and are new in that sense. Following the 
principle of Producers Transportation Company v. 
Railroad Commission, 251 U.S. 228, and Midland Com- 
pany v. Kansas City Power and Light Company, 300 
U.S. 109, supra, that a prior contract cannot affect pres- 
ent regulation, we hold that the proposed increased 
rates and charges constitute a ‘‘change’’ in rates and 


charges and a ‘‘new schedule’’ within the meaning of 
section 4'‘of the Natural Gas Act. 


The Commission’s decision disallowing the proposed in- 
creased rates and charges in the Mississippi River case was 
affirmed in Mississippi River Fuel Corporation v. F.P.C., 
121 F. 2d 159 (CA 8) in which the petitioner argued that it 
could not be compelled to deliver gas at a prescribed price 
to a particular customer. The court said (p. 163): 
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It is argued that. petitioner’s contracts were entered 
into some years before the legislative enactment and 
hence they must be held inviolate against statutory 
regulation. Having held the statute a constitutional 
regulation of ‘‘an industry * * * subject to control for 
the public good’’ (Nebbia v. New York, supra, [291 U.S. 
502]), it logically follows that contracts made by peti- 
tioner, even though prior to its enactment, are also sub- 
ject to the regulation in the public interest. 


In Mississippi Power & Light Co. v. Memphis Natural 
Gas Co., 162 F. 2d 388 (CAS), certiorari denied, 332 U.S. 
770, an escalation provision contained in a contract on file 
with the Commission as a rate schedule was held inopera- 
tive after passage of the Natural Gas Act. In that case 
Mississippi sought unsuceessfullly to recover by counter- 
claim against Memphis a sum of money claimed to be due 
under a ‘‘favored-nation’’ clause in the contract giving to 
Mississippi, the distributor, the right to any lower rate at 
which Memphis, the seller, might sell to any other producer 
of gas. 

On appeal, the Fifth Cireuit Court of Appeals affirmed 
the lower court and held (162 F. 2d 390): 


The ‘‘favored nation’’ clause became inoperative af- 

ter the passage of the Natural Gas Act. Section 4 
thereof provides: ‘‘ * * * every natural-gas company 
shall file with the Commission * * * schedules showing 
all rates and charges for any transportation or sale 
* * * and no change shall be made by any natural-gas 
company in any such rate * * * except after thirty days’ 
notice to the Commission and to the public. * * * 
* * * Rate-making is a legislative function that the 
courts will not interfere with, at least until the Com- 
mission has exercised the function. To give effect to 
the ‘‘favored-nation’’ clause would operate to transfer 
the legislative function of rate-making from the Com- 
mission to the courts. 


In cases arising in subsequent vears the Commission has 
uniformly adhered to its early decisions.’® 


18 Tennessee Gas & Transmission Company. 6 FPC 499. order 
issued March 24, 1947; Tennessee Gas & Transmission Company. 
6 FPC 644, order issued May 16, 1947; Interstate Natural Gas Co., 
Inc., 6 FPC 918, order issued September 25, 1947; United Gas Pipe 
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In its regulations (18 CFR 154.91-154.102, 157.23-157.31) 
implementing the Natural Gas Act with respect to inde- 
pendent producers, the Commission continued in effect 
its long-standing interpretation that the operation of provi- 
sions of contracts filed as rate schedules providing for 
future changes in rates and charges constitutes ‘‘a change’’ 
in rates and charges within the meaning of Section + (d) 
of the Act and that notice of such a change constitutes a 
new schedule subject to suspension within the meaning of 
Sections 4 (d) and 4 (e). 

In a recent case, Cities Service Gas Producing Company 
v. F.P.C., 233 F. 2d 726, 730 (CA10), rehearing denied 
June 18, 1956, the Tenth Cireuit Court of Appeals affirmed 
the Commission’s decision that Cities Service could not 
increase its rates for natural gas after June 7, 1954 without 
giving the notice required by Section 4 (d) of the Act even 
though the attempt to increase the rates was made in 
accordance with contract provisions. The court said (233 F. 
2d 730) : 


But aside from Regulation 174-A, the increase in 
rate provided for in the latter agreement of June 14, 
1934 was in our opinion ineffective. Prior to the deci- 
sion in Phillips Petroleum Company v. Wisconsin, 
supra. [347 U.S. 672] the Commission had failed to 
recognize and exercise its jurisdiction over activities 
such as those of petitioner. Such activities were from 
their inception covered by the Natural Gas Act, and 
certainly from June 7, 1954, the date of the Phillips 
decision, petitioner knew that its activities were subject 
to the provisions of the Act. Section 4 (d) of the Act, 
15. U.S.C.A. § 717¢ (d), provides that ‘‘Unless the Com- 
niission otherwise orders, xo change shall be made by 
any natural-gas company in any such rate, charge, 
classification, or service, or in any rule, regulation, or 


Line Company. 6 FPC 1113, order of October 22, 1947; United Gas 
Pipe Line Company, 7 FPC 382, order issued February 24, 1948; 
Texas Eastern Transmission Corporation, 7 FPC 663, order issued 
June 3, 1948: United Gas Pipe Line Company, 7 FPC 375, 7 FPC 
773, orders issued February 24, 1948 and July 9, 1948; Emmre Gas 
and Fuel Co., 8 FPC 961, order issued June 30, 1949; United Gas 
Pipe Line Company, 10 FPC 660, order issued January 10, 1951. 
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contract relating thereto, except after thirty days’ 
notice to the Commission and to the public.’’ This sec- 
tion was in force and effect on June 14, 1954 when the 
Producing Company and the Gas Company intended 
to effect an increase in prices. They could not validly 
effect such a change in rates without complying with 
the requirements of Section + (d). They gave no notice 
of any kind, let alone the notice required by Section 
4 (d). Their failure to do so made invalid and ineffec- 
tive their attempt to change their rates. It follows that 
the rate they were charging on June 7, 1954 was the 
rate they were required to file with the Commission. 


In Sinclair Ou & Gas Co., 15 FPC 1522 (1956), the rele- 
vant facts were substantially the same as in this case and 
Sinclair relied on the same arguments as those advanced 
by petitioner in this case, including the Mobile and Sverra 
eases. The Commission nevertheless held that the Wobile 
and Sierra cases have no application in a rate proceeding 
wherein the proposed increase is provided for in the con- 
tract between the applicant and the purchaser and, by order 
issued June 12, 1956, denied Sinclair’s motion to vacate the 
Commission’s suspension order and dismiss the proceed- 
ings. 

The Commission’s historical interpretation of the appli- 
eability of Section 4 (d) and (e) of the Natural Gas Act to 
rate-escalation clauses in contracts between natural gas 
companies uniformly applied throughout 18 years has not 
been changed by Congress and, under the highest judicial 
authority, it is entitled to great weight in this case. In Nor- 
wegian Nitrogen Co. v. United States, 288 U.S. 294, 313, 
315, the Supreme Court said: 


Acquiescence by Congress in an administrative prac- 
tice may be an inference from silence during a period 
of years. * * * 

*** True indeed it is that administrative practice does 
not avail to overcome a statute so plain in its commands 
as to leave nothing for construction. True it also is that 
administrative practice, consistent and generally un- 
challenged, will not be overturned except for very 
cogent reasons if the scope of the command is indefinite 
and doubtful. * * * The practice has peculiar weight 
when it involves a contemporaneous construction of a 
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statute by the men charged with the responsibility of 
setting its machinery in motion, of making the parts 
work efficiently and smoothly while they are yet un- 
tried and new. 


BE. The Commission gave to petitioner a statement in writing 
of its reasons for suspension in full compliance with the Act 


Petitioner contends that no statement of reasons for sus- 
pension was given by the Commission as required by the 
Natural Gas Act and that therefore the orders in suit are 
invalid (Pet. Br. 33-34). 

Section 4 (e) of the Act provides in pertinent part that 
pending a hearing and decision on a new rate schedule filed 
by a natural gas company 


** * the Commission, upon filing with such schedules 
and delivering to the natural-gas company affected 
thereby a statement in writing of its reasons for such 
suspension, may suspend the operation of such schedule 
and defer the use of such rate * * *. 


The Commission complied fully with the Act by adopting, 
filing and delivering to petitioner a statement in writing of 
its reasons for suspending the operation of petitioner’s new 
rate filing, as follows (T. 101): 


The increased rates and charges proposed in the 
aforesaid filing have not been shown to be justified, and 
may be unjust, unreasonable, unduly discriminatory, or 
preferential, or otherwise unlawful. 


The Commission finds: 


It is necessary and proper in the public interest and 
to aid in the enforcement of the provisions of the 
Natural Gas Act that the Commission enter upon a 
hearing concerning the lawfulness of the said proposed 
change and that the above-designated supplement be 
suspended and the use thereof deferred as hereinafter 
ordered. 


The Tenth Circuit has held the same statement of reasons 
adequate in connection with a telegraphic suspension of a 
proposed rate increase. Phillips Petroleum Co. v. F.P.C., 
227 F. 2d 470, 473-474 (CA10). 
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Commission scrutiny had leit a reasonable doubt as to 
the lawfulness of the increased rate and in order to resolve 
that doubt the Commission, in the same order which sus- 
pended the operation of the increased rate, provided for a 
hearing thereon in which petitioner will have the oppor- 
tunity to offer evidence justifying the proposed higher rate 
and to show that it is just and reasonable. Petitioner’s 
statement in support of its proposed rate increase offered 
no factual support but, instead, relied chiefly on argument 
that the rate change should be permitted because it was 
provided for in the price escalation provisions of the con- 
tract which, of course, do not establish per se the lawfulness 
of the rate. Until the Commission has evidence on which 
it can base a determination, it cannot say definitely that the 
rate is either just or unjust, reasonable or unreasonable, 
and that is why the Commission in its order chose the lan- 
guage that it used and said that petitioner’s proposed in- 
creased rate may be unjust, unreasonable or otherwise un- 
lawful. The fact that petitioner’s contract calls for periodic 
increases in prices is not evidence of the reasonableness of 
the higher prices nor does it bind the Commission. 

Petitioner did not improve its position by listing in its 
notice of rate increase prices paid by two selected buyers 
which, according to petitioner ‘‘* * * are submitted as 
proof that the proposed increase is substantially below the 
current value of gas sold from this pricing area * * * ”’ 
(T. 97). Apart from the exiguity of the information pre- 
sented to the Commission, petitioner’s allegations were 
not supported by any evidence whatever, nor did petitioner 
make any attempt to show that the facts in the examples 
cited had any relationship to the facts in this case. In short, 
petitioner’s filing with the Commission contained absolutely 
nothing that would warrant the conclusion that the existing 
rate was unreasonable or that the proposed increased rate 
would be reasonable. Even a casual reading of petitioner’s 
rate filing will convince one that it is eloquently devoid of 
any justification of the higher rate. Definite determination 
of the lawfulness of the higher rate will be made upon the 
evidence admitted at the hearing. 
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The substance of petitioner’s argument in support of the 
proposed rate increases boils down to the plain, simple 
statement that under its contract petitioner can get more 
money for its gas and would like to do so. It is obvious, 
however, that the mere fact that petitioner can sell its gas 
at a higher rate provides no assurance whatever that such 
higher rate will be just and reasonable and the Commission, 
in fulfillment of its statutory duty to protect the public 
interest, must make such investigation as it deems necessary 
to determine the justness and reasonableness of the in- 
creased rate. The Commission, pursuant to that objective, 
exercised in its sound discretion the suspension power 
granted to it in Section 4 (e) of the Act. 

Section 4(e) of the Act requires the Commission to de- 
liver to petitioner ‘‘* * * a statement in writing of tts rea- 
sons for suspension * * * ’’ (Emphasis supplied). That is 
just what the Commission did; it gave tts reasons for sus- 
pension. 

Petitioner’s argument on this point indicates that it would 
like for the Commission to tell it in advance of a hearing 
on a proposed rate increase exactly what evidence should 
be submitted to justify the higher rate. That attitude, how- 
ever, is in the same posture as a plaintiff asking a court 
to tell him what evidence he should submit in order to prove 
his case. The Act, however, does not require the Commis- 
sion to give to a natural gas company a bill of particulars 
either before suspending a new rate schedule or before the 
hearing concerning the lawfulness of a higher rate. The 
requirement that the Commission file with the new rate 
schedule and deliver to the natural gas company a state- 
ment in writing of its reasons for suspension is phrased in 
broad and general terms and Congress did not prescribe 
any formula for the statement of such reasons. It did not 
prescribe either their content or their scope but under- 
standably left those matters to the Commission’s adminis- 
trative discretion in keeping with the interlocutory and pro- 
cedural character of the order involved. 


When Congress, as here, fails to provide a formula 
for the Commission to follow, courts are not warranted 
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in rejecting the one which the Commission employs 
unless it plainly contravenes the statutory scheme of 
regulation. 


Colorado Interstate Gas Co. v. F.P.C., 324 U.S. 581, 589. 

The cases cited by the petitioner on page 34 of its brief 
do not support petitioner’s contention but, to the contrary, 
insofar as they are relevant they support the Commission’s 
position since they deal with definitive orders entered after 
hearings in which evidence was received and records were 
made, instead of with a preliminary, interlocutory order, 
such as that now before the Court, in which no prior hearing 
is required and in which no record has been made. 


CONCLUSION 


Because (1) the Commission’s orders of which review 
is sought in this proceeding are not judicially reviewable 
at this time; (2) even if they were reviewable they were 
properly issued in the valid exercise of the Commission’s 
administrative discretion pursuant to statutory authority; 


and (3) the Commission complied fully with the statutory 
requirement that it deliver to petitioner a written statement 
of its reasons for suspension, the petition should be dis- 
missed or, in the alternative, the Commission’s orders 
should be affirmed. 


Respectfully submitted, 


Wiirarp W. GatcHELL, 
General Counsel, 
Howarp E. WaHRENBROCK, 
Solicitor, 
C. Lovis Kyicut, 
Attorney, 
Counsel for Respondent, 
Federal Power Commission, 
Washington 25, D. C. 
Avcusr 30, 1957. 
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APPENDIX 


FeperaL Power Commission ReEGuiaTions™® . 


Code of Federal Regulations—Title 18, Chapter I 


§ 154.91 ‘‘Independent producer’’ defined. An ‘‘inde- 
pendent producer”’ as that term is used in $$ 154.91 to 
154.102 means any person as defined in the Natural Gas Act 
who is engaged in the production or gathering of natural 
eas and who transports natural gas in interstate commerce 
or sells natural gas in interstate commerce for resale, but 
who is not primarily engaged in the operation of an inter- 
state pipeline. 

§ 154.92. Filing of rate schedules by producer-gatherer 
“‘Natural-Gas Companics.’’ (a) Every independent pro- 
ducer who, on or since June 7, 1954, has engaged in the 
interstate transportation or sale of natural gas subject to 
the jurisdiction of the Commission shall on or before De- 
eember 1, 1954, file with the Commission rate schedules as 
defined in § 154.93, setting forth the terms and conditions 
of service and all rates and charges for such transportation 
or sale effective on June 7, 1954. To each such rate schedule 
there shall be attached a statement showing actual billing 
for a recent month in sufficient detail to show how the bill- 
ing amount is determined. 

§ 154.93. Rate schedule defined. For the purpose of 
§§ 154.91 through 154.102 ‘‘rate schedule’’ shall mean the 
basie contract and all supplements or agreements amenda- 
tory thereof, effective and applicable on and after June 7, 
1954, showing the service to be provided and the rates and 
charges, terms, conditions, classifications, practices, rules 
and regulations affecting or relating to such rates or 
charges, applicable to the transportation of natural gas in 
interstate commerce or the sale of natural gas in interstate 


19FPC Order No. 174-A (19 F. R. 5081), issued August 6, 1954, 
contained the same provisions as here set forth except that the 
final date for filing rate schedules by independent producers, as 
stated in § 154.92 was October 1, 1954. That date was changed to 
December 1, 1954 by FPC order issued Sept. 24, 1954 (19 FR 6301). 
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commerce for resale subject to the jurisdiction of the 
Commission. 

$ 154.94. Changes in Rate Schedules—(a) No change 
shall be made in any rate, charge, or service in effect on 
and. after June 7, 1954, for the interstate transportation or 
sale of natural gas in interstate commerce subject to the 
jurisdiction of the Commission by any independent pro- 
ducer required to file rate schedules pursuant to Section 
154.92 hereof, without first filing a change in rates pursuant 
to Section 4(d) of the Natural Gas Act and in accordance 
with this section. 

(b) Every change in any rate schedule, rate, charge, clas- 
sification or service effective or applicable to a sale subject 
to the jurisdiction of the Commission as of June 7, 1954, 
and on file with the Commission, or required to be filed 
pursuant to Section 154.92, or in any rate schedule, rate, 
charge, classification or service effective or applicable to 
a sale subject to the jurisdiction of the Commission ini- 
tiated subsequent to June 7, 1954, on file with the Commis- 
sion, or required to be filed with the Commission pursuant 
to Section 154.92 shall be filed with the Commission in du- 
plicate not less than 30 days nor more than 90 days prior to 
the date such change in rate schedule is proposed to be 
made effective. 

(c) The operation of any provision of the rate schedule 
providing for future or periodic changes in the rate, charge, 
classification, or service after June 7, 1954, or the opera- 
tion of any like provision in any initial rate schedule filed 
after June 7, 1954, shall constitute a change in rate 
schedule. 

(d) Any change in any rate schedule, rate, charge, clas- 
sification, or service provided in a rate schedule in effect 
on June 7, 1954, which by the terms of said rate schedule is 
to be operative after June 7, 1954 and prior to September 
15, 1954, may be filed on less than thirty days’ prior notice, 
subject nevertheless to the right of the Commission to sus- 
pend any such proposed change, if the Commission in any 
ease shall, within thirty days after the date of filing, find 
it necessary to suspend such proposed change. If any 
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such proposed change is suspended, the suspension period 
will begin with the designated effective date of such change. 

§ 154.101. Acceptance for Filing not Approval. Accept- 
ance for filing of any rate schedule or part thereof, or of a 
Notice of Cancellation or Termination, is not to be con- 
strued as approval by the Commission, nor to serve in lieu 
of any requirements under Section 7 of the Natural Gas 
Act. 
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For THE District or CoLtumBIA CrrcuIT 





No. 13,751 





Texas Gas Corporation, Petitioner 
Vv. 


FeperaAL Power Commission, Respondent 





Review of Orders of the Federal Power Commission 





REPLY BRIEF FOR PETITIONER 
TEXAS GAS CORPORATION 





INTRODUCTION 


This Reply Brief is submitted in response to Respond- 
ent’s Brief dated August 30, 1957, and filed with this 
Honorable Court. Respondent is herein sometimes re- 
ferred to as ‘‘Commission’’. 


1. The Commission’s Orders Are Clearly Ripe for Review at This 
Time. 


Respondent’s brief would relegate this Court’s fune- 
tion in determining reviewability of an order under the 
Natural Gas Act to a purely mechanical application of the 
words ‘‘preliminary”’, ‘‘procedural’’, and ‘‘interlocutory”’ 
and the like. We are told by the Respondent that the 
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order in question is not reviewable because of the ‘‘ex- 
haustion rule’’ (Res. Br. 8). We are told that the order 
is not a ‘‘final’’ order (Res. Br. 12). And we are referred 
to a plethora of cases decided by the Supreme Court and 
the various Courts of Appeals on the general subject of 
reviewability of administrative orders, rules and other 
actions (Res. Br. 8-17). 


This case, however, like other cases on the subject of 
reviewability, cannot be decided by the vacuous applica- 
tion of magic words. An analysis of the decided cases on 
the subject reveals one paramount principle: each case 
must be governed by its own facts. As the Supreme 
Court has said, ‘‘The ultimate test of reviewability is not 
found in an overrefined technique ...’’ Columbia Broad- 
casting Company v. United States, 316 U.S. 407, 425 
(1942). 


The key factor, as has been so often stated, is whether 
the action under review has finally determined some sub- 
stantial rights of the party being controlled. Columbia 
Broadcasting, supra; Algonquin Gas Transmission Co. v. 
Federal Power Commission, 201 F. 2d 334 (1st Cir. 1953) ; 
Atlantic Seaboard Corp. v. Federal Power Commission, 
201 F. 2d 568 (4th Cir. 1953). Of course, merely inter- 
locutory or procedural orders are not reviewable. But 
that does not mean that the only order which is review- 
able is the ultimate order of the regulatory body upon the 
completion of the underlying administrative hearing. And 
it does not mean that a petitioner must ‘‘exhaust’’ itself 
and its resources by going through interminable, wasteful 
and needless hearings on a subject matter which has ab- 
solutely nothing to do with the legality of the orders 
under review and which would be avoided if review were 
granted. Yet, the Respondent would require as much. 


Applying the test of whether substantial rights of Pe- 
titioner have been determined by the Commission in the 
suspension order under review, the following facts and 
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principles, undisputed and indisputable, stand out in bold 
relief : 


(1) By its suspension order, the Commission has de- 
prived Petitioner of approximately $7,000 which right- 
fully belong to it under its contract for the sale of gas to 
Texas Eastern Transmission Corporation, and which Pe- 
titioner would otherwise have collected during the suspen- 
sion period. In addition, the contract calls for different 
rates during subsequent yearly periods. The next price 
becomes effective under the contract on November 1, 1957, 
only two months hence. Respondent will undoubtedly at- 
tempt to suspend this next periodic contract price and 
subsequent periodic prices unless review is granted and 
the Respondent’s action in suspending filed contract rates 
is nullified. For each suspension, Petitioner will con- 
tinue to be deprived of over $7,000 revenues to which it 
is entitled. And there is no likelihood that the ultimate 
order in the Commission proceeding under Section 4 based 
upon the unlawful suspension order will be issued in the 
near future. In this connection, almost one year has al- 
ready expired since the institution of this rate proceed- 
ing before the Commission. 


(2) The suspension order is a final and irrevocable act 
insofar as the Respondent Commission is concerned. 
There are no matters whatsoever concerning the order 
of suspension which will be the subject of any hearing 
before the Commission arising out of the suspension of 
Petitioner’s contract rate. The sole substantive question 
raised by Petitioner herein is whether the rate which was 
suspended by the Commission is a ‘‘change’’ within the 
meaning of Section 4(d) of the Natural Gas Act. The 
Respondent in its brief has joined issue on that question 
of statutory interpretation. There is no claim, nor could 
there be any, that the Commission must conduct further 
proceedings or make further findings based on evidence 
which will in any way affect the question posed to the 
Court. The matter is ripe for decision. 
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(3) If this Court holds the Commission’s suspension 
order to be invalid, as Petitioner urges, the proceedings 
before the Commission will be terminated and the Peti- 
tioner and Respondent will be spared from the otherwise 
costly and time-consuming ordeal of a futile rate case. 


While it is believed clear that the above facts establish 
without question the reviewability of the Commission’s 
suspension order here in question, in the light of the prin- 
ciples of law governing reviewability, it is necessary to 
here review the decided cases involving suspension orders 
of federal regulatory agencies. No attempt will here be 
made to analyze the mountain of cases cited by Respond- 
ent where certain types of orders, rules, regulations or 
agency actions other than orders suspending the opera- 
tion of rates were involved. Suffice it to say that all 
of those cases are distinguishable on the ground that no 
substantive rights of the petitioners were determined by 
the particular agency action in question.’ 


The cases dealing with reviewability of suspension or- 
ders are few and may be grouped into three categories: 
(1) the Fourth and Tenth Circuit cases,’ (2) the Fifth 
Cireuit group of cases * and (3) the cases decided by this 





1 For example, a pioneer case on reviewability of agency actions, Federal 
Power Commission v. Metropolitan Edison Co., 304 U.S. 375 (1937) is heavily 
relied upon by Respondent. That case is completely inapposite because (1) 
there was no ‘‘order’’ being reviewed and (2) the petitioner was contesting the 
Commission’s jurisdiction over certain persons at a point in the proceeding 
when no facts had been adduced from which jurisdiction or lack thereof could 
be determined. The language quoted at pp. 9-10 of Respondent’s brief and 
characterized as ‘‘classic’’? was pure dicta and, in the light of subsequent 
eases permitting review where no hearing had been held, e.g., Columbia Broad- 
casting Co., supra, just plain bad law. 


2 Atlantic Seaboard Corp. v. Federal Power Commission, 201 F.2d 568 (4th 
Cir. 1953); Phillips Petroleum Co. v. Federal Power Commission, 227 F.2d 
470 (10th Cir. 1955). 


3Humble Oil & Refining Co. v. Federal Power Commission, 236 F.2d 819 
(5th Cir. 1956), cert. denied 352 U.S. 967; and other cases cited at bottom of 
p. 10 and top of p. 11 of Respondent’s brief. 


Vo 
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Court... The first two categories are directly in point 
here and there is an irreconcilable conflict between them. 
The third category of cases, those decided by this Court, 
are clearly distinguishable from the instant case. 


In Atlantic Seaboard, the issue before the Court was 
the power of the Commission to suspend a rate for the 
length of time for which it purported to suspend. The 
issue was not, as the Respondent contends, the date 
‘‘when the rate had been filed’’ (Res. Br. 14). As one 
of the subsidiary conclusions, the court did, of course, 
have to determine the filing date. But its holding was 
that the Commission had suspended for 22 days beyond 
the 5 months permitted under the Act. The Commission 
had exceeded its powers just as it has in the instant case. 
Petitioner contends that the Commission has exceeded its 
powers by suspending a contract rate which is not a 
‘‘change’’ in rate within the meaning of Section 4(d), 
whereas the Act clearly limits the suspension powers to 
changes in rate schedules. The fact that, in Atlantic 
Seaboard, the question involved the length of time for 
which the suspension power is granted, is not a distin- 
guishing feature from Petitioner’s case.* 


The rationale of the Fifth Circuit cases is contained in 
Humble Oil & Refining Co. v. Federal Power Commission, 
236 F. 2d 819 (1956). The crux of the court’s opinion 
is contained in the following language (236 F. 2d at 822): 


““In Magnolia Petroleum v. Federal Power Com- 
mission, supra, we observed that this statutory re- 





1 Columbian Fuel Corp. v. F.P.C., 99 App.D.C. ...., 239 F.2d 61 (1956); 
Northern Natural Gas Co. v. F.P.C. (unreported), CADC No. 10,726, decided 
February 8, 1951; United Gas Pipe Line Co. v. F.P.C., 86 App.D.C. 314, 181 
F.2d 796 (1950); Arrow Airways v. C.A.B., 87 App.D.C. 71, 182 F.2d 705 
(1950); National Airlines, Inc. v. C.A.B. (unreported), CADC No. 10,749, 
appeal dismissed December 19, 1950. 


2 The Phillips case, supra, is fully analyzed in Petitioner’s main brief (pp. 
11-12, 25-26). Despite Respondent’s disclaimers (Res. Br., 12-13), the order 
there reviewed was a suspension order of the Commission and is authority for 
Petitioner’s position here. 
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view provision of the Act contemplates a review by 

this Court of definitive orders entered after hearing 

and upon completion of the administrative process 
72 


But this is the identical position taken herein by Respond- 
ent and, it is submitted, such position is erroneous. If 
it were correct, then none of the cases cited above by 
Petitioner in support of its position could have been de- 
eided the way they were for none of them involved ulti- 
mate, last orders ‘‘entered after hearing and upon com- 
pletion of the administrative process.’’ In addition, the 
Court in the Humble case assumed the correctness of the 
Commission’s position and the existence of a power to 
suspend where it stated that the issuance of the order 
‘‘had but one objective in view, to maintain the status 
quo between seller and purchaser pending the exercise 
of the Commission’s statutory jurisdiction to inquire into 
the reasonableness of the rate increase.’’ 236 F. 2d at 
823. But Petitioner in the instant case is here contesting 
the very assumptions which formed the basis for the 
Court’s determination that the order was not reviewable. 
Petitioner here states that the suspension order does not 
maintain the status quo. Petitioner here vigorously dis- 
putes the Commission’s power to inquire into the reason- 
ableness of Petitioner’s rates in a Section 4 proceeding 
where no change in rates within the meaning of Section 4 
has occurred. 


Respondent cites several cases decided by this Court. 
Two of these cases, United Gas Pipe Line Co. v. Federal 
Power Commission, 86 App.D.C. 314, 181 F. 2d 796 (1950), 
and Arrow Airways v. Civil Aeronautics Board, 87 App. 
D.C. 71, 182 F. 2d 705 (1950), involved certain regulations 
of general applicability and prospective effect. No sub- 
stantive rights were, therefore, determined by the regu- 
lations and the Court held them to be not reviewable. 
Three other cases decided by this Court involved the ques- 
tion of reviewability of suspension orders. Two of these 
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cases are unreported and the other, while reported, gives 
no ratio decidendi. However, a review of the Court’s 
files shows that the cases are distinguishable on their 
facts from the instant case. 


In National Air Lines, Inc. v. Civil Aeronautics Board, 
(unreported) No. 10749, appeal dismissed December 19, 
1950, the Board had suspended the operation of a new 
tariff filed by petitioner, National, for its New York to 
Miami run. In its petition for review of the suspension 
order, National alleged (1) that the Board had abused its 
discretion under Section 1002(g) of the Civil Aeronau- 
ties Act of 1938, (2) that the Board had not stated ade- 
quate reasons to support the suspension order, (3) the 
facts available to the Board did not support a finding 
that the new tariff was unlawful, and (4) that the Board 
had abused its discretion by suspending after it had 
granted special oral permission to file the new tariff. 
This Court refused a temporary restraining order and 


subsequently dismissed the appeal on the ground that 
the Board’s order was not reviewable. It appears from 
the pleadings that the petitioner in that case was not at- 
tacking the power of the Board to suspend under Section 
1002(g) of the Act but rather was basing its claim on 
the merits of its new tariff, a question which the Board 
had not yet reached. 


Similarly, in Northern Natural Gas Co. v. Federal 
Power Con mission, (unreported) No. 10726, decided Feb- 
ruary 8, 1951, the Commission in its motion to dismiss 
pleaded that there were at least eight factual questions 
to be determined, evidence upon which was to be taken 
at the subsequent hearings before the Commission or the 
Court could properly determine whether the Commission’s 
suspension order was proper. 


In Columbian Fuel Corp. v. Federal Power Commission, 
99 App. D. Cz «.. , 239 F. 2d 61 (1956), petitioner was 
there attacking the jurisdiction of the Commission over it. 
It appeared that Columbian had previously been deter- 
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mined to be not a natural gas company and, subsequent 
to the case of Philips Petroleum Co. v. State of Wiscon- 
sin, 347 U.S. 672 (1954), Columbian had filed rate sched- 
ules without prejudice to its position that it was not a 
natural gas company. Again, the Commission argued that 
the matter of jurisdiction over Columbian was one to be 
determined at the subsequent hearings and that this Court 
could not prejudge the jurisdictional question without a 
factual record. 


The above cases are distinguishable from the instant 
ease because, as pointed out above, there are absolutely 
no facts to be determined and no record to be made in 
connection with the question here raised. The suspen- 
sion order is final and irrevocable and is presently ripe 
for review. 


2. Petitioner Is Aggrieved Within the Meaning of the Natural Gas 
Act. 


Respondent contends that Petitioner, while it has been 
deprived of some $7,000 of revenue, is not aggrieved by 
the suspension order because ‘‘the fact that petitioner 
cannot recoup revenue lost as a result of lawful suspen- 
sion of increased rates does not constitute aggrievement”’ 
(Res. Br. 17-18). 


First of all, such a statement begs the entire question. 
Under Section 19(b) of the Natural Gas Act, aggrieve- 
ment is a prerequisite to review of the merits of a Com- 
mission order. To determine aggrievement, one does 
not assume that the order was lawful. If such were the 
case, no order would ever be reviewed. 


Secondly, Respondent completely misapplies the law of 
aggrievement. Petitioner has shown that it has been de- 
prived of some $7,000 of revenues to which it is entitled 
under its contract. During all of the time which elapses 
between November 1, 1956 and the ultimate order of the 
Commission in a Section 4 proceeding, which under pres- 
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ent circumstances may be many years, Petitioner is being 
deprived of the use of funds to which it is lawfully en- 
titled under its contract and which it could put to use in 
its business or upon which it could earn interest. Fur- 
ther, upon determination that the Commission’s suspen- 
sion order is invalid, Petitioner must look to its contract 
rights to obtain from the purchaser the contracted price 
applicable to the suspension period. The greater the 
length of time that Petitioner is foreed to defer the en- 
forcement of that contract right, the greater the risk of 
difficulties arising to impede enforcement of that right. 


Petitioner will also experience injury on or about No- 
vember 1, 1957, if the Commission is permitted by this 
Court to continue to treat the filed contract rates as 
‘‘changes’’ of rates subject to suspension under Sec- 
tion 4 of the Act, because at that date a new chronolog- 
ical period under Petitioner’s filed contract begins and a 
different rate is applicable to that date than is to be 
charged under the contract for prior twelve-months pe- 
riods (See post, p. 13). 


The orders of the Commission under review have ac- 
complished these injurious results. Petitioner is not here 
injured by some future order which may be issued at 
some indefinite time in the future: it is injured by the 
orders in question. If this does not constitute legal ag- 
grievement, nothing does. Citation of the wealth of 
authority for this proposition would unduly belabor the 
obvious. Suffice it to say that the law is clear that ag- 
grievement is established merely by the showing of like- 
lihood of financial or economic injury. Federal Commu- 
nications Commission v. Sanders Bros. Radio Station, 
309 U.S. 470 (1940). 


Apparently, it is Respondent’s position that lack of 
aggreviement is also established by the fact that an ulti- 
mate order will be issued by the Commission in the Sec- 
tion 4 proceeding, after which time Petitioner may review 
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the suspension order (Res. Br. 18). Again, however, it 
must be emphasized that Petitioner is injured by the or- 
ders under review and need not await any further future 
order to demonstrate aggrievement. 


The specter of aggrievement, which has been raised by 
Respondent, highlights the fallacy of its argument that 
the suspension order is not reviewable. Through all of 
the cases on aggrievement there is unquestionably a con- 
nection between the results reached by the courts in those 
cases and the results reached in ‘‘reviewability’’ cases. 
Where the complainant has suffered substantial harm, 
where rights have been impaired and where all of the 
requisite facts have been determined and are before the 
court, review has uniformly been granted. This is just 
such a case. 


3. The Rate Suspended by the Orders Under Review Is Not a 
“Change” in Rate Within the Meaning of Section 4(d) of the 
Natural Gas Act. 


Respondent states (Res. Br. 27): ‘‘Not by any amount 
of verbal legerdemain can petitioner overcome the plain 
common sense fact that an increase from 13.1¢ per Mef 
to 13.3¢ is a change in rate within the purview of the 
Commission under Section 4 of the Act and that the pro- 
posed higher rate is suspendible under Section 4(e).’’ 
The Commission further argues that its interpretation 
of Section 4 has been adhered to consistently throughout 
its administration of the Act and that it has judicial ap- 
proval (Res. Br. 42). 


These arguments are without merit for three reasons: 


1. They assume the answer to the question presented 
by this appeal; 


2. They amount to an attempt to persuade this court 
to overrule United Gas Pipeline Co. v. Mobile Gas Service 
Corp., 350 U.S. 332 (1956), sub silentio; and 
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3. They are contrary to the present practice of the 
Commission. We will discuss these points seriatim. 


(a) The Commission’s argument is a simple self-serv- 
ing declaration of what it does. It does not represent what 
the law is. 


Respondent’s argument represents fallacious reasoning 
which may be summarized in the following syllogism: 


Major Premise: Section 4(d) of the Natural Gas Act 
requires that a notice be filed with the Commission 
of any proposed change in rates charged by a natural 
gas company. 

Minor Premise: The regulations of the Federal Pow- 
er Commission require that a natural gas company 
file with the Commission notice of the operation of 
a fixed or periodic price provision in a contract on 
file with the Commission as a rate schedule. 
Conclusion: The automatic operation of a fixed or 
periodic price provision in a contract on file with the 
Commission as a rate schedule is a change in rates 


within the meaning of Section 4(d) of the Act. 


The fallacy in this reasoning lies in the fact that it as- 
sumes the answer to the very question in issue—whether 
the contract rate of 13.3¢ for the period November 1, 
1956 to November 1, 1957 is a change in rate within the 
meaning of Section 4(d) of the Natural Gas Act. In 
other words, the Commission simply ignores the fact that 
this Court is presented here with an issue of statutory 
construction which must be resolved by a reading of 
Section 4(d) of the Natural Gas Act in the light of the 
pertinent decisions of the Supreme Court of the United 
States. 


Petitioner does not dispute the Commission’s asser- 
tions (Res. Br. 27, et seq.) that it has complied with its 
own regulations in suspending Petitioner’s rates. Nor 
does Petitioner contest the validity of the Commission’s 
regulations as such. It is Petitioner’s position that these 
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regulations were misapplied to Petitioner’s contract rate 
because the Commission lacks powEr to suspend the rate. 


Petitioner is not seeking here to avoid lawful regula- 
tion by the Federal Power Commission nor does Peti- 
tioner here dispute the Commission’s power in a proper 
proceeding to review the rates established in the contract 
between Petitioner and Texas Eastern which is the sub- 
ject matter of this proceeding. Our position in this re- 
gard may be summarized in the following statements from 
the decision of the Court of Appeals in Colorado Inter- 
state Gas Company v. Federal Power Commission, 142 F. 
2d 943, at 954 (10th Cir. 1944) :* 


‘¢ |. The passage of the [Natural Gas] Act did 
not automatically overthrow the contracts into which 
these companies had previously entered. Neither did 
it ipso facto set aside the schedules of charges upon 
which they had agreed. Such rates and charges could 
be modified only after an express finding of unrea- 
sonableness. Wichita R. & Inght Co. v. Public Util- 
ities Commission, 260 U.S. 48, 48 S. Ct. 51, 67 L. Ed. 
124; Allen W. Hinkel Dry Goods Co. v. Wichison In- 
dustrial Gas Co., 10 Cir., 64 F. 2d 881. And the right 
of the Commission to make a finding of unreason- 
ableness depends upon the existence of the fact. In 
the absence of substantial evidence to show that the 
rates and charges in existance are unreasonable, a 
finding to that effect constitutes the arbitrary exer- 
cise of power by administrative fiat and cannot stand. 
Interstate Commerce Commission v. Louisville & N.R. 
Co., 227 U.S. 88, 33 S. Ct. 185, 57 L. Ed. 431.”’ 


(b) The Commission would have this Court overrule 
the Moxsrte decision of the Supreme Court of the United 
States. 


The Supreme Court stated in the Mobile Case that the 
Natural Gas Act ‘‘expressly recognizes that rates to par- 
ticular customers may be set by individual contract.’’ 





1 Affirmed 350 U.S. 581. 
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350 U.S. 332, at 338. In other words, ‘‘the Natural Gas 
Act permits the relations between the parties to be estab- 
lished initially by contract, the protection of the public 
interest being afforded by supervision of individual con- 
tracts, which to that end must be filed with the Commis- 
sion and made public.’’ Jd. at 339. The Act ‘‘provides 
only for notice to the Commission of the rates established 
by natural gas companies and for review by the Commis- 
sion of those rates.’’ Id. at 343. The Commission is em- 
powered to review the contract rates set initially by nat- 
ural gas companies in a Section 5 proceeding and, after 
hearing, to modify those rates ‘‘upon a finding that they 
are unlawful.’’ Jd. at 341. ‘‘By preserving the integrity 
of contracts, [the Natural Gas Act] permits the stability 
of supply arrangements which all agree is essential to 
the health of the natural gas industry.’’ Jd. at 344. 


Petitioner entered into the basic gas purchase contract 
with Texas Eastern Transmission Corporation, dated 
April 30, 1953, as a result of bargaining between the 
parties (Tr. 95). Article IX of this contract, which was 
filed by Petitioner as a rate schedule with the Federal 
‘Power Commission, provides (Tr. 23): 


‘*1. Subject to the provisions of paragraph 2 through 
4 below, the price to be paid by Buyer to Seller for 
gas delivered to Buyer hereunder shall be as follows: 


12.5 cents per Mef from date of initial delivery to 
November 1, 1953; 

12.7 cents per Mef from November 1, 1953, to No- 
vember 1, 1954; 

12.9 cents per Mecf from November 1, 1954, to No- 
vember 1, 1955; 

13.1 cents per Mef from November 
vember 1, 1956; 

13.3 cents per Mcf from November 
vember 1, 1957; 


1, 1955, to No- 
1 
13.5 cents per Mef from November 1 
1 


1956, to No- 
vember 1, 1958; 


13.7 cents per Mef from November 
vember 1, 1959; 


, 1957, to No- 
, 1958, to No- 
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13.9 cents per Mef from November 1, 1959, to No- 

vember 1, 1960; 

14.1 cents per Mef from November 1, 1960, to No- 

vember 1, 1961; 

14.3 cents per Mef from November 1 

vember 1, 1962; 

14.5 cents per Mcf from November 1 

vember 1, 1963; 

14.7 cents per Mef from November 1 

vember 1, 1964; 

14.9 cents per Mef from November 1, 1964, to No- 
J 
1 


, 1961, to No- 
, 1962, to No- 
, 1963, to No- 


vember 1, 1965; 

15.1 cents per Mef from November 1, 1965, to No- 
vember 1, 1966; 

15.3 cents per Mef from November 1, 1966, to No- 
vember 1, 1967; 

15.5 cents per Mcf thereafter.’’ 


By order issued November 15, 1955, Re Texas Gas Cor- 
poration, Docket No. G-8048, the Federal Power Com- 
mission issued a certificate of public convenience and 
necessity to Petitioner authorizing the service proposed 
under the said contract.’ In its application for certifi- 
cate, the service proposed was described with reference 
solely to the said contract. The service specified in the 
contract calls for application of the above-quoted prices 
to the specified twelve-months periods. Thus the Com- 
mission authorized the service under the contract, and 
as contemplated in the contract. Moreover, through the 
filing of the said gas purchase contract by Petitioner with 
the Commission as a rate schedule, the Commission had 
notice of the prices agreed to by Petitioner and Texas 
Eastern, for the period November 1, 1956, to November 
i, 1957. 





1 Ordering paragraph (A) reads as follows: ‘‘A certificate of public con- 
venience and necessity be and is hereby issued, upon the terms and conditions 
of this order, authorizing the sale by Applicant of natural gas in interstate 
commerce for resale, together with the continued operation of any facilities, 
subject to the jurisdiction of the Commission, used for the sale of natural gas 
in interstate commerce, as hereinbefore described and as more fully described in 
the application and exhibits in this proceeding. 
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In the Mobile decision, the Supreme Court noted that 
the position taken in Wichita Railroad ¢& Light Co. v. Pub- 
lic Utilities Commission of Kansas, 260 U.S. 48 (1922), 
‘‘affords strong support for our interpretation of the 
Natural Gas Act.’’ 350 U.S. 332, at 346. In the Wichita 
decision, Chief Justice Taft quoted with approval the fol- 
lowing rationale in Kaul v. Independent Telephone Co., 
95 Kans. 1, which is applicable here: 


‘“‘The passage of the Act did not automatically 
overthrow contracts, nor set aside schedules of rates 
which had been agreed upon. Neither did the fact 
that the defendant [telephone company] published 
and filed a schedule of rates with the Publie Utilities 
Commission abrogate the contract. In any event, 
rates previously agreed upon between utilities and 
patrons will continue in force until the Commission 
has found them to be unreasonable, and has pre- 
scribed other rates.’ 


This language is clearly applicable to the situation before 


the Court in this proceeding. 


Respondent is arguing in effect that while the Supreme 
Court held in the Mobile case that natural gas companies 
have the right to contract with their purchasers, and to 
file those contracts as rate schedules, they do not enjoy 
the ordinary contractural right of establishing different 
rates for different chronological periods. No wrenching 
of the opinion of the Supreme Court in the Jobile case 
provides any support for this contention. 


Either natural gas companies have the right to contract 
for specific rates or they do not. If the natural gas com- 
pany and the purchaser agree to specific rates for spe- 
cific chronological periods and all these specific rates are 
embodied in one contract, then that contract reflects the 
accord of the parties. Further, when that contract is 
filed with the Commission, the Commission has notice 
that those are the rates agreed upon between the parties. 
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There is no such thing as a change in rates under such 
a contract within the meaning of the Mobile decision. 


In the instant case the rates in question are the rates 
originally agreed upon by the parties in the exercise of 
their contractural rights. The rate of 13.3 cents for the 
period from November 1, 1956, to November 1, 1957, is 
a contract rate and part of the schedule of rates provided 
in the original contract on file with the Commission. As 
no amendment of the original contract is involved in the 
determination of the 13.3 cents rate, there is no change in 
rates within the meaning of Section 4(d) of the Natural 
Gas Act. 


It is no answer for Respondent to argue, as it does 
(Res. Br. page 41), that the orders affecting Petitioner’s 
rights are consistent with the Commission’s long-standing 
interpretation of the Act. The argument asserted here 
by the Commission is quite similar to that contained in 
its Brief filed with the Supreme Court in the Mobile case. 
Tet the Supreme Court ruled that the Commission’s in- 
terpretation from 1938 until February 27, 1956 (the date 
of the Mobile decision) was erroneous. Nothing has 
transpired since the latter date to cause one more year 
of consistent but erroneous interpretation to overturn the 
Mobile decision. 


(c) The Commission’s position in this case is directly 
contrary to its present practice. 


The Commission itself has recognized in past proceed- 
ings and in existing rate schedules contained in its pub- 
lie files (1) that natural gas companies enjoy the power 
to contract in a single contract for different rates appli- 
cable to different periods of time and (2) that a natural 
gas company can, under such rate schedules, charge one 
rate for one chronological period and a different rate 
for a later period without filing a notice of change in rate 
under Section 4(d) and without suspension of the rate 


we . 


4 
t 
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change by the Commission. Let us examine one such 
example. 


In its opinion No. 261, issued September 1, 1953, Re 
Tennessee Gas Transmission Company and Niagara Gas 
Transmission Limited, Docket No. G-1969 et al., the Fed- 
eral [Power Commission authorized Tennessee Gas Trans- 
mission Company (‘‘Tennessee’’), a natural gas com- 
pany, to initiate a transportation service for Niagara Gas 
Transmission Limited (‘‘Niagara’’). In this opinion, the 
Commission recognized that Tennessee was contracting 
with Niagara for a service which would be rendered at 
one price during the first three years of the service and 
at another price during succeeding years. The Commis- 
sion stated:? 


‘‘For Niagara a different type of transportation 
rate is proposed. It would be a two-part rate with 
the same demand and commodity components, but 
the billing demand would be the highest actual de- 
livery during the past twelve months and the mini- 
mum bill would be the demand charge only. In ad- 
dition, the proposed agreement with Niagara pro- 
vides a developmental period ceiling fixed at the 
70% load factor price under the two-part rate for 
the first three years of service. This type of trans- 
portation rate would parallel Tennessee’s general 
service rate schedules which are available only to 
customers who do not have natural-gas production or 
storage.’’ 


The contract between Tennessee and Niagara was filed 
with the Commission as Tennessee’s Rate Schedule T-2, 
which is to be found at the present time in the public files 
of the Commission identified as FPC Gas Tariff, 4th Re- 
vised Volume No. 2, Sheet No. 30, ef seq. Paragraph 1 
of Article IX of this contract now reads as follows: 


‘‘1. The compensation to be paid by Niagara to 
Tennessee for the transportation and delivery by 


1CCH UTILITIES LAW REPORTER, { 9374, page 10,936. 
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Tennessee to Niagara of the quantities of gas pro- 
vided for herein shall be as follows: 


‘‘4. For each month the demand charge for all nat- 
ural gas delivered by Tennessee to Niagara at 
each point of delivery shall be the sum of three 
dollars and thirty cents ($3.30) multiplied by 
the billing demand. 


. The volume charge for each month shall be 

thirteen and three tenths cents (13.3¢) per Mef 
of natural gas actually delivered by Tennessee 
to Niagara at each point of delivery.”’ 


Paragraph 8 of Article IX reads as follows: 


‘‘For thirty-six consecutive months following the 
date of initial delivery hereunder, the total amount of 
demand and volume charges provided to be paid each 
month by Niagara to Tennessee shall not be greater 
than twenty-eight and eight tenths cents (28.8¢) per 
Mef of natural gas delivered to Niagara during such 
month.”’ 


In effect, the Commission authorized Tennessee to render 
a service to Niagara which provided a fixed ceiling price 
for the first thirty-six months which was lower than the 
charge which could be thereafter made under the contract 
for the same service. 


The service to Niagara was commenced in November 
1954, and the thirty-six months will expire in November 
1957. The Commission will not treat this different rate 
after November 1957 as a ‘‘change’’ under Section 4 of 
the Natural Gas Act. This we can forecast by virtue of 
the fact that the same natural gas company (Tennessee) 
has for several years offered a similar service to new 
general service customers, as remarked by the Commis- 
sion in the quotation from Opinion No. 261 set out above. 
In fact, more than 25 public utilities in New England 
have obtained service under Commission authorization 
either from Tennessee or its subsidiary, Northeastern Gas 
Transmission Company, under just such contractual ar- 
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rangements, and the Commission has in each ease allowed 
Tennessee to charge the higher rate after the three-year 
period expired without any filing of notice under Section 
4(d) of the Natural Gas Act and without suspension of 
the higher rate. 


There is absolutely no distinction in law or in fact 
between the Niagara Gas and New England examples 
cited above and the case now before this Court. 


CONCLUSION 


Petitioner, Texas Gas Corporation, again respectfully 
submits to this Honorable Court that, for the foregoing 
reasons as well as those set out in Petitioner’s initial 
brief, the suspension order of November 23, 1956, should 
be in all things held null, void and ineffectual. 


Respectfully submitted, 
Texas GAs CoRPORATION 
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